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8 the period was drawing near, 


when the following Treatiſe was 


to be ſubmitted to the public eye, my 
q Wings ſuggeſted to me, how much I 
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F ood in need of the kind introduction of 


a reſpectable name, known to chat pub- 


Pic, before whoſe tribunal T was going 


ters which now adorn the Profeſſion of 
* law, the diſtinguiſhed | eminence _ 
Eh Ewhich you have fo juſtly acquired, as 
el as your high reputation far general 
Wecence, excited in me an earneſt deſire, 
hat I might be permitted to uſe the 
oelen of your name on this occaſion. 


1 felt that, under ſuch auſpices, I ſhoffld 1 


5 enter with 1 more confidence into the dan- £ 


A $- gerous 


o appear. Among the exalted charac- FED 


iv ] 
gerous, and, to me, untrodden path of ³ 
8 an author. It is therefore, Sir, with ü 


the moſt lively gratitude, that I expreſs b 
the ſenſible impreſſion your kind conde- 
ö ſcenſion, in acquieſcin g in this requeſt, E 
has made on my mind]; and intreat you | 
to accept my acknowledgments for 9 
your indulgence in this reſpect, which 
has added to the favours already con- WM 


ferred on me; an obligation, that 1 


hall a upon with Pride and 1 
1 
Von moſt ref eat, „ 1 5 J 
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Try kind reception with which 
my former labours on the ſubje& of the 


following Treatiſe have been favoured, 
by the profeſſion and the public (a 
XX conviction, that, as the principles which 
apply to the abſolute and conditional 
alienation of property are the ſame, the 
= preſent ſubject has a general connection 
with every branch of conveyancing) 
X and the perſuaſion, that the addition of 
= 2 variety of obſervations, which have 
occurred in the courſe of seading and 
- = practice, would add greatly to the uti- 
lity of the work; all theſe cauſes have 
XX concurred, to induce me to extend it 
BM | into two volumes, in which I have 


A 3 endeavoured 55 
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(vi) 
endeavoured to complete the collection 
of caſes, determined on this ſubject, now 


extant in the reports, and where they 


admit of it, ſo»to ſtate them, as not 


| only to ſhew their immediate relation 
to the particular ſubject of mortgages, 
but their principles and tendency, with 
* to the laws of * in gene- 
tal. | 


With this view, a ap by has "OY 
introduced on the ſubject of poſſeſſion, 
the purport: of which is, to ſhew in 2 

What inſtances it is neceſſary, that the 1 

contract ſhould be followed, by the de- 
livery of the thing, which is the ſubject 8 

ol it, whether the contract be abſolute oj 
or conditional, in order to render it 
free from the imputation of fraud or 
colluſion ; and to point out the different 4 
modes of delivery, recognized by the 
law, according to the capacity, ſize, 
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8 and local ſituation of that which is the 


ſubject of it. This leads to the diſeuſ- 
ſion of thoſe ſtatutes, which the wiſ- 
dom of the legiſlature has enacted, to 
guard the ſubject againſt” fraud, and of 
thoſe general principles of the law, 


which are applicable to them. Under 


this head alſo, obſervations are offered 
on the analogy, between the poſſeſſion 
of perſonal things by actual delivery, 
and the poſſeſſion of lands by the title 

deeds ; from whence ſome deductions are 
made, as to the probable conſequences 


of a wilful omiſſion by a purchaſor, 


to ſecure the latter, where the circum- 


ſtances are ſuch as admit of ſo doing. 


Another chapter has been added, 
on the ſubject of the. qualifications re- 


5 z quired in a mortgagee ; in which is in- 


troduced, a very important branch of 
Ke learning, e connected | 


with. 
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with the principal ſubject of the WY 
I mean the different capacities of truſ- 
tees, executors, &c. to raiſe money by 
mortgage or ſale, ariſing from the forms 
of their conſtitution, the nature of their 
truſt, the object in view, and from 
other cauſes : here too I have taken an 
opportunity of conſidering the doctrine. 
of raiſing portions, on veſted, contin- 
gent, and reverfionary terms, by con- 
ſtruction of law, on the intent of ſettle- 
ments; and have collected and inveſti- 
gated the caſes, which occur on that 
important and neceſſary branch of 
learning ; a ſubject, which long occu- 
pied the equity ſide of Weſtminſter-Hall, 
and which, though now pretty well 
ſettled, ſtill remains, in ſome inſtances, 
: open to farther diſcuſſion, 


Chapter v. 1 points out who 
may be a mortgagee ; and chapter x. 
in which the nature of an equity of re- 
s demption 1 is defined, are new. 


| Clue oy 


en 

Chapter iv. of volume ii. is ſubſtitutes 
in the place of chapter xii. in the ſormer 
edition, which treated on the fund 
out of which a mortgage is to be re- 


= deemed.” In this I have not con- 
W fined myſelf merely to the redemption of 


mortgages, but have alſo endeavoured 
to ſhew, out of what part of a teſtator's 
property, his debts, charges, and in- 
cumbrances in general, are to be diſ- 
burſed: this leads to an enquiry into 
the foundation of the privilege of exemp- 


tion from the debts of the owner, which 
until of late years, appertained to real 
property in England; the periods at which 
encroachments began to be made on 


that privilege, 5 the foundation and con- 
ſequences of that equity which aroſe in 
its favour, in relation to its exoneration 


by the perſonal eſtate; the different 
modes by which real property may be 
15 charged with debts, and thoſe, by which 
perſonal property, which is always 
: primarily liable, may be exempted from 


exonerating ; 


(x) 


exonerating real property, from demands 3 
of this nature; and alſo the very curious, 
refined, nice, and ſubtle doctrine, which 


relates to reſiduary bequeſts; a ſubject 


on which no treatiſe has hitherto ap- 


peared, and which, in a variety of in- 


ſtances here collected and diſcuſſed, have 


exerciſed the {kill and ingenuity of ſome 


of the moſt diſtinguiſhed lawyers, who 
have adorned the courts of Weſtminſter- 
Hall. Under this head alſo, I have ſtated 
and illuftrated, by the caſes extant on 
the ſubject, the rules of marſhalling rea! 
aſſets, as between eſtates deſcended, ge- | 
nerally | deviſed fubject to the payment 
of debts, and ſpecifically, charged with it, 
and which were involved in conſidera- 
ble difficulties, till fim plified and ſettled 

In the caſe of Downe and Lewis, * by 5 
the luminous talents of that eminent 
lawyer who now preſides in chancery, : 
_ as juſtly admired for all the ſplendid en- 
dowments, neceſſary to conſtitute a 


* Reported by My. Brown, vid. infra, vol. it, 


_ 1 great 


great jndgs, as the moſt illuſtrious of 


_ s predeceſſors. * 


* chapter xii, of the firſt alin; 


which treats on the doctrine of tacking, 
ſome newobſervations are alfo introduced 
upon the origin and nature of terms 
in groſs, and terms attendant upon the 
Inheritance; and the manner is pointed 
out, in which they follow, on equita- 
ble principles, the eſtate on which they | 
are attendant (as a ſhadow does the ſub- 
| ance); the propriety and neceſſity of a 
cautious attention in truſtees, to the 
"Nate of lands, on which ſuch terms are 
attendant at the time of aſſigning them, 
is ſuggeſted, and the neceſſity likewiſe 
of ſuch aſſignment, to ſecure a purcha- 


for, m—_ ee, 


A ert Is 1 added at the end 


= of the work, comprizing a variety of 


caſes, which do not properly fall under 


"7 of the * heads before diſ- 5 


_ culled, 2 


cuffed, or which I have thought, ſince 
_ thoſe chapters went to preſs, deſerved a 

more full illuſtration ; amongſt others, 
is confidered the capacity of a mort- 
Sage to be the ſubject of a = mortis 
| cauſa. 1 5 | 


With theſe improvements, I now ſub+ 
mit the third edition of this work to the 
candour of that profeſſion, who have, 
already, abundantly recompenſed my la- 
bours, by diſtinguiſhed marks of favour 
| and approbation ; truſting that ſuch 
faults and inaccuracies, as Occur, will 
be imputed, not to any want of perſo· 
nal induſtry and attention, but to the 
variety of the ſubject undertaken, com- 
prizing, in one point of view or in ano—- 
ther, the whole doctrine relating to the 
8 tragelar of property- 


| 1 neck fry | 90 | 4 ſerve, chat he re- | 

ferences in the fide notes to the preced- 
; ing — t of a book, were, oy an over- 

— fight, 
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t was too late to 
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correct them; but the omiſſion will be 
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edition 


eaſily rectified by a referęncę to the In- 


% 


Caſes. 


to 


dex 


PR og FA 
og PR EE 
r 


whey; 


x 


— . | | 


Or the Origin and ſeveral Kinds ot 


2 


IO 

"fx 
= 
. TS 
© 3 


3 5 . | 
„ Fre. - 


Ot the Poſſeflion of the Thing mort- 
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 Wortgages, „o: 10 


EEE, höodöss- ods mortgaging and re- — 
1 'demption are, by ſome, thought WG: Ancient Un. 
a Led: originated with the Jews, one great 50. 20 f.. 
9 object of whoſe law, was the conſtitution a 
of a juſt and equal agrarian, with a view base. 
to keep their lands in the ſame tribes and 
families. For this purpoſe they appbinted 

a certain peribd, at which, whatever alien- 
Nations might have taken place in the mean 
time, all landed property ſhould revert to 

iss original owner. The time of this general 
reſtoration of property was called the Ju- 
bilee, and occurred once in fifty years; 

4 therefore, if any were compelled, by ne- 
ceſſity, to part with their lands in the mean 

1 time, they could transfer no intereſt there- 

in, or incumber them farther, than to the 

next general jubilee: with a view to that, 

8 | therefore, they made their computations, 

Vor. I. B and, 


4 2 

62 

and, according to the diſtance from thence, 
was the extent of intereſt, in land, that 


could be transferred to a buyer; but the 


vendor, by their law, had power at any 


time to redeem, repaying the value of the 


lands, from the time of redemption to the 
Jubilee, and if they were not repurchaſed 


before the year of jubilee, then the lands, 


of courſe, reverted, releafed from the debt, 


to the vendor and his heirs. 


But mortgaging, as practiſed with us, 


ſeems to owe its introduction more imme- 


4 cd eee things pledged or  hypothecaed, 


| and Gs tal 


In the. following 1 we beat the 


deſcription of an Engliſh: mortgage of lands 


in the Roman law: ©. $i fundum parentes tui 
ea lege wendiderunt, ut five ipſi, ſive heredes 


eorum emptori pretium quandocunque, vel intra. 8 
ceria tempora obtuliſſent, reſtituereturs tegue 
fey parato ſatisfacers conditioni die, heres emp- 1 
tori non paret, ut coutrattus tides ſevetur, atio 1 T 


5 preſcriptis verbis, vel r vendito tibi dabita: : 


. habitur ratione eorum, que poſt oblatam 
er pacto ien ex eo fundo adyerſariun . 
pervenerunt. 


And 


— 


__ 


_- And the following deſcription is equally © God. . 44. 
TXT applicable to a mortgage of moveables: 
42 e rompardvit is, cnjus meminiſti, et 

= corvenit, ut fi intra certum tempus ſoluta fuerit 

Lata quantitas, fit res inempta, remitti  hanc 

3 1 conventionem reſcripto noftro non jure Petis. Sed 

7 Jubtrabat, at jure dominii eandem rem reti- 

AY 1 5 neat: Denunciationis et ohſ gnationis depofi-" 
ioniſgue remedia contra e 208 jure tuo 

© | __ „ A's 


= 4 The ſtriking diſtinction between: a mort- Noy 137. 
= gage of lands or goods, and a pawn of goods, — 
9 ; is, that in the former caſe, the mortgagee 
has an abſolute intereſt in the thing mort- 
—= gaged, whereas the pawnee has but a ſpecial 
property in the goods, to detain them for 
3H an ſecurity. OO POW mg 


| A mortgage with us, is an immediate 
conveyance with a power to redeem, and 
51 gives 8 legal os af "IEP 


© It being a fixed rule | in he foudal 1 Corvin Dig 
x $ that, feudalia, , invito domino, aut U gnatis, © mm. 
7; 7 on. reae Subjici untur  bypothece, ſuam- | 
2 a 1 fruftus poſſe efe, receptum ft; the feu- 
S | datory could not obtrude a tenant on 
che lord without his leave, ſuch tenant be- 
9 | ing the perſon on whom the lord depended 

= B 1 for 


r 
r 

1 
A. 


2 
- .. . . 174A a b N 8 


95H. 3. 32. 
1 L. 1. 


: rowed roo. of another, and made over an 


tion about the time of Hen. III. and it be- 9 
came a maxim in law, that the purity of 4 = 
fee. ſimple, imported a power of dj i/poſing. of it 
as the owner pleaſed, there were two. ways of 
mortgaging lands introduced, which Lirtle- 
ton diſtinguiſhes by the names of vacuum vi- = 
vum, and vadium mortuum. = 


0 4 * A 
for his _perſondl ſervice. in war and peace: 


' And, as the tenant could not, aliene without 
ligence, fo neither could he mortgage with- 


* 


1 But, Shes a licence was given for alien - 


1 he adi. vivum was, wh ere a man bor⸗ 


eſtate of lands to him, until he had received 


and was ſo called, becauſe neither the mo- 
ney, nor the lands, were loſt; for. the latter 
were conſtantly paying off the former, and 1 
were not left as a dead pledge, in caſe the 1 


Litt. Sec. 332. 
Co. Litt. 205 

Terms devla 

ley 448. 


2 Black. 


Comm. 157, 
| 15 8. 


1 ſpecific ſum of money, and granted him 


that ſum out of the iſſues and profits thereof; 1 


—_— was not . _ 


: T he 3 nortuum | 1 to which our atten- 
tion hereafter vill be particularly applied) 1 
was, where one. man borrowed. of another 


an eſtate, as a ſecur ity for the re-payment, 
on condition, that if the mortgagor repaid | 


1 5% 
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hc mortgage che ſum lent, on a certain 

ay mentioned in the deed, then, that the 
mortgagor might re-enter thereupon: And 

vas fo called, by Littleton, becauſe it was 

RE doubtful whether the feoffor would pay the 
money at the day limited, or not; and if he 

did not pay it, then the land, which was but 

in pledge upon condition, for the payment 

WE of the money, was not to be reſtored to the 

XX owner, and therefore was conſidered as dead 

: £2 to him; and if he did pay it, then the pledge cragii ju. 
vas to be reſtored to him, and, conſequent- ring _ 
y, the tenant of the land in pledge had no 

1 N farther . therein. | 


+7 86 


=— | of the, laſt eee of mortgages there in 3r8, 5 
"ITT are two kinds. Firſt, mortgages of the free- 37% 
W hold and inheritance; 5 and, ſecondly, | of 

2 I ö terms for Yours. 5 


| T is ancient way of aki mortgages OY Mados * 31, : 
TY the freehold and inheritance, was by a char- 3'7 
ter of feoffment, on condition that if the 
"IT fecaffor, or his heirs, paid the ſum borrowed 

: 3 35 to the feoffee, or his heirs, at a day appoint- 1 
cd, he ſhould re-enter and re-poſſeſs, 


- Nadal the condition was Contained 
4 ; in the charter of feoffment, and ſometimes 

it was defeazanced by a diſtin& inſtrument; 
| „ 3 for, G 


46 ) 
for, as a man might annex a' condition to 
his feoffinent, the maxim being that, ciljus 
'efſt dare, ejus eſt diſponere, ſo he might annex 
a condition thereto, by another deed, bear- 
ing date, and executed, at the ſame time; 
for being executed at the fame: time, it is 
really but one and the ſame diſpoſition ; but 
if the defeazance, or condition, was con- 
| tained in a deed executed after the feoffment, 
it came too late; becauſe livery of ſeiſin, 
| Glanvill. 10. or corporal tradition, being neceſſary at 
-RE . common law, to all conveyances of land, 
1 no mortgage thereof was valid unleſs poſ- 
ſeſſion alto was delivered to the mortgagee, 
and the livery, coram paribus in ſuch caſe, 
_ atteſting an infeudation, in which there was 
no condition, the tenant muſt hold the land g 3 
| according to chat inveſtiture. WW 9 


So, Tat. 2672 "Again, a diſtin&tion was taken at com- 
- © dt: 5. mon law, where a man granted an eſtate to E 
1 Co. _—_ Y another by way of mortgage, for ſecuring # 
* * * a ſum of money at a day appointed, in the 
nature of a gratuity or gift; and, where a 

man was indebted to another in a certain ñ 

ſum, previous to the grant, and made a 6. 

mortgage of his eſtate, in fee or other- 

wiſe, to ſecure the ſame to the mortgagee: Ml 

for in the former caſe, a tender of the mo- 1 

ney within the ">= and by the perſon 4 

named 3 


hd 


50 in che condition, diſcharged the ef. 
tate mortgaged from the condition, and gave 
to the mortgagor a right of entry: Becauſe, 


condition, the money was conſidered, in law, 
as collateral to the land, that is, not parcel 
of it; and the mortgagor, having perform- 


there being no debt, independent of the 


ed the condition as far as was in his power, 
and being prevented from completing it by 
the refuſal of the mortgagee, was intitled 


M | to have his lands again; and, then, the 


mortgagee, having no farther lien thereon, 
or any perſonal action, was left without any 


XX remedy for his money: But, in the latter 


the mortgagee, and his refuſal, the mort- 


= freed for ever from the condition; yet the 


caſe, although, by tender of the money to 
gagor became intitled to enter into the land, 


debt ſtill remained, and might be recovered, 
by action of debt; for it was a duty diſtinct 


from the condition, and therefore, not loſt 


by the tender and refuſal, 


tinction! is made between thoſe which are to 
create an eſtate, and thoſe which are to de- 


In the an of conditions, a diſ- 


co. Litt, 
219. 4. 


ſtroy it; for the former may be performed, 1 


1 by conſtruction of law, as near the condi- 


tion as may be, and according to the intent 
and meaning thercof, though the letter and 


V 


„ 
words, cannot be complied .with ;, bur the 


latter are to be FRO conſtrued, . unleſs 
in ſpecial aſks. » 


Eo. Litt. | Conti: W e eſtates, granted 
405% Uu. 206, 0 YURTTETTY + Ky w_ 
213. a. 221. 6, by way of mortgage, were conſidered to be 
T Wars of the former deſcription; for although, 

Ante, Cro. Car. by che performance of the condition, the 
W 

eſtate was to be diveſted out of the mort- 
gagee; yet it was with intent to re · inſtate 


the mragager 1 in his inheritance, | 


bis las. ae; Hom thels forts of e conveyances, bh : "Hh 
_ _ way of mortgage in fee, were at firſt found to 1 4 
19. be attended with great inconveniences; as, 
Abr tron 5s. if the money was not paid at the day, ſo 
1 Abr. that the condition was forfeited. and the ei. J 
Rep. is a tate became abſolute, the eſtate was thence- 1 
forth ſubject at common law to the dower of 
the wife of the feoffce, and to all his other 

real charges and incumbrances; for though, 
if the feoffor performed the condition, then 
he might re-enter, and re- poſſeſs himſelf in 
his former eſtate, and conſequently was in, 
above all charges and incumbrances of the 
feoffee; yet, if he did not literally perform 1 
tne condition by payment of the money at | 
the day, then the eſtate became legally fub- Wl 
Ject to the charges and. incumbrances of the Ml 

= als, though the money mould be after⸗ 


[2 wards 


_ + _— c of 5 
, bad, ad che dase recomeel » 


we widow of nuts held ber dower, the 
huſdand his curteſy, the lord: his eſcheat, 
and the king his forfeiture, * „ = 


_ 
ey. - 
1 : 
1 
1 
8 5 
* £ 7 . by 
. = 29 "= J 


WE it became uſual w > grant op Fl an g term 5 


Te, i theſe inconveriiences, the ſe 2 3 Black, hw 


1 years, by way of mortgage, with condition 


to be void, upon re· payment of the mort 


gege- money: which courſe is now frequent- 


3 y uſed, principally becauſe, on the death 
of the mortgagee, ſuch term becomes veſt- 


ed in his perſonal repreſentatives, who now 


are (as will be ſhewn) intitled in equity ta 
I receive the money lent, of whatever r nature 


3 
po 6", 
e mor ge nay hap en | to. 
s _ IT 
11 
1 * 8 
£ AN 
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"XX gages in fee upon the right footing, main- 


XX taining the power of redemption, as an 


—_- But courts of equ ity, EY their jurifdic- 
tion became firmly eſtabliſhed, put mort- 


Cro. Car. 191. 
5 bh 


XX <quitable right inherent in the land, and 


= | binding all perſons, whomſoever, whether 


IT claiming in the per, (i. e.) by the act of the 
== mortgagee as tenant in dower, by ſtatute 


7 | Staple, Elegit, &c.; ; or in the poſt, (i 1. 6.) by 


9 the act of the law, as tenant by the curteſy, 


13 and lord by eſcheat; and the principle upon 


which 


2 which: they proceeded was, that the pay- 
ment of the money does, in the conſidera- 


"qc w) 


tion of equity, put the mortgagor in ſary 
quo, fince the lands were ori iginally only a 


pledge for the money lent. 


And fince this right or power 1 EY 


tion has been ſo underſtood, mortgages in 
fee have again become uſual; for | altho' 
mortgages for terms of years were free from 
the inconveniences attending mortgages in 


fee, with reſpe& to tenant by dower, cur- 


Bac. Abr. 633. 


teſy, &c. yet they were not without objec. 
tion, as in caſe of fore- cloſure gn non pay © 
ment, the mortgagee became only a termor, = 

the fee ſimple remaining in the mortgagor. 1 


| Mortgages, by way of: creating terms, 


were formerly by way of demiſe and re- 
demiſe. Thus, ff A; borrowed money 'of 
B. he, thereupon, demiſed land to B. for a 
term of 500 years abſolutely, with common + 
| cavenants againſt incumbrances, and for 8 


farther aſſurance; and then B. the day after, 


re-demiſcd to A. for 499 years, with condi- 
tion to be yaid on non- payment of the mo- 
ney at the day aappointed. Brit the com- 
mon method of mortgaging now, is, by a 1 
demiſe of the land for a term, under 2 con- 
dition to be void on the payment af the 


mort- 


Arn) 
5 mortgage - money and intereſt, with a cov. 

— nant, inſerted at the end of the deed, that, 

until default ſhall be made in the payment 
q 5 | of the money, the mortgagor ſhall receive 

doe rents, iſſues, and profits, without ag» 
ORE 150390099]. 10 1. | 


And it it is now uſual to inſert, in 1 the 


= aſſignment thereof, a covenant from the 
mortgagor for hirnſelf and his heirs, that, if 


RE default be made in the payment of the mo- 
ney at the day, then he and his heirs will, 
at the coſts of the mortgagee and his heirs, 
* convey the freehold and inheritance of the 
mortgaged lands to the mortgagee and his 


IF heirs, or to ſuch perſon or perfons (to pre- 


mortgage : deed of a term for years, or the 


Bac. Abr. 623 


vent merger of the term) as he or they ſhall. 


direct or appoint. For the reverſion, after 


a term of five hundred or one thouſand years, 


deing little worth, and yet the mortgagee, for = 


RE want thereof, continuing but a termor, ſub- 
e co ſorſeiture, Sc, and not capable of 
1 the privileges of a frecholder, it is but rea- 
b | ſonable that when the mortgagor cannot re- 
- deem the land, the mortgagee ſhould have 
8 the whole intereſt and inheritance of | ir, o 


1 ai poſe of a as abſ olure owner, 
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.--Great i inconvenience having been ſuffered 
by mortgapees, from the difficulty and delay 
uttending bills to forecloſe, the ingenuity of ü 

modern times has invented a mode of con- 2 
tracting, by which the mortgagor may, after Mi 
a given time, -procure his principal and in- 
tereſt by a ſale of the mortgaged eſtates, 
without being under the neceſſity of applying 9 
to a court of equity. This is done by taking 
the conveyance of the fes to truſtees 1 in truſt 
for the mortgagee for a term of years ſabjec: 
_ - redemption, with remainder to the truſtees 
in truſt, in default of payment at the time lil 
ſtipulated, to fell the eſtate and to apply the nl 
purchaſe-money, after defraying the expences = 
incurred in diſcharging the truſt, in the 
payment of the mortgage- money and in- 
tereſt, and then to pay over the reſidue, if 
| any, to the mortgagor. 0 


#: 


» 


"Its a bond be given by the n ta = 
the mortgagee, conditioned for the perform- 4 a 
ance of all covenants, payments, articles, 
and agreements, compriſed in the mortgage 
deed; non-payment of the mortgage-money, | 
: according to the proviſo in the deed for re- 
payment at a certain day or days, will be = 

a breach h of fuch condition, = 


ö This 


133 i q 
_—_ 
This queſtion ſeems to have been firſt agi=.,Briſcce . 
7 red in the caſe of Briſcoe verſus King. There. ard 
1 þ deed of otnent was made in ee 
or paid ſuch fans; at "Eh a > ci the Koff⸗ 
7 ment ſhould be void, and he might re · enter; 
3 with covenants to ſave harmleſs from incum- 
A brances, and to make farther aflurance,, 
And there was alſo a bond from the feoffor, iy 
Xt conditioned for the performance of all cov. 
WE nants, payments, articles, and agreements, . 
'M [compriſed in the deed. On an action upon 
| 5 . this bond, the breach was aſſigned, for that 
the Köder did nor pay ſuch ſums upon ſuch 
days according to the proviſo. And there- 
upon there was a demurrer, and it was con- 
ended, that in regard the feoffor was obliged 
0 perform the payments, articles, and 
( agreements, in the deed mentioned, and there 
B was not any payment mentioned but what 
vas mentioned in the proviſo, therefore he 
vas obliged to perform that; but the court 
8 faid, for as much as there was not any co- 
1 venant, it was a proviſo in advantage of the £ 
IT feoffor, chat if he paid the money he ſhould 
| have his land again; and it was in his elec- 
don to pay the money, or to loſe his land, 
which would be a ſufficient loſs unto him; 
E | therefore the condition of the bond did not 
Co 1 | 5 extend ; 


Tooms 5; 
Chandler, 
2 Lev. 116. 
3 Keb. 385. 

& 


extend thereto, but was confined to the other 
- ... . covenants, namely, to ſave harmleſs from in- 


cumbrances, and rents and arrearages of 


rents. But in reſpect that, if judgment 
ſhould be entered, the obligee would loſe his 


bond; they gave day to adviſe until the next 


term, that in the 1 interim the \Siebes might 


har TE 


But! in he caſe þ 70 ons W Mey in 


which debt was brought upon an obligation 
to perform all the covenants and conditions 


in an .indenture of mortgage; in, which in- 


_ denture there was a proviſo, that if the mort- 
gagor paid the money at the day, the mort- 
gage ſhould be void. A breach was aſſigned ll 
in non-payment - of the money at the day, up- 
| 08, which there was a demurrer. Hale was at Wl 
firſt of opinion, upon the ground mentioned Wall 
in oY preceding caſe, that this was no ll 
breach; but Twiſden. held otherwiſe, and cit- 
ed a caſe of Meſtbroct, Hill. 22 Car. 1. B. R. 
Kott. 116. to have been ſo adjudged - where- 


upon the caſe was adjourned: and afterwards, 


e 
N 
"we Pas . 


at another day, Ttojſden brought the record 
of Weſtbrook's caſe into court, upon which 
Hale changed | his Winten, and re © Judg- 
ment for the Plaintiff. 


t4.3. 


A But taking the bond with a condition for 
4 performance of covenants, frequently OCca- 
Wgons difficulty in the pleadings in aſſigning 
7 1 che breach, and embarraſſes' the mortgagee. 
"M The better mode feems to be, to take a 
'S bond ſimply conditioned for payment of the 
WE mortgage-money. 


= Accepting a mortgage does not eſtop the 
= mortgagee from ſaying, that the mortgagor 
had NO eſtate in the Pr emiſes ene. | 


= Thus in covenant, on mortgage, by the Cordinglee +. 
2 defendant to the Plaintiff, to pay ſo much 1 om . 
eren years from the time of the mortgage - 
made, and fo much yearly out of lands in 

WT loan to J. S. breach was affigned, that the 
RE defendant. had no eſtate to convey; the de- 

* fendant, on oyer of the indenture, pleaded 
chat J. S. was tenant for life, and that the de- 
bendant was ſeiſed of the reverſion in fee ſuf. 

WE ficient to convey. To this the plaintiff de- 
1 murred; et per curiam. — The indenture 9E 
1 mortgage is no eſtopple, to ſay, in an action 

of covenant, that the defendant had no eſ- 
tate, though i in debt for rent it is. Sed ad- 
q | Joruatur, 5 . 
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C A P. 5 : 


| Df the Poſeſtion of the thing mort- 
T7 gaged, and when it ought to be 
given by the . to we 
ee 


MORTOACE being, as 5 been 
= ſtated, a contract of ſale executed, 
vich power to redeem, muſt have all the 
3 properties and qualities incidental to the 
| n of an abſolute e diſpoſition. 


3 * eſſential circumſtance neceſſary to the 
1 validity of every conveyance of property, 
whether real or perſonal, is, that it be per- 
HE feftly free from fraud or colluſion ; which 

are things the common law univerſally 
abhors, and, therefore, makes void all act, 


that depend upon them, chou gh otherwiſe 1 in 
themſelves god. | 


2 


Vor. 1. ES. C | | W ich 


1 
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cap. 6. 
13 Eliz. cap. 5. 


27 Eliz. cap. 4» 


21 Ja. i. cap. 


19. 


( 18 ) 


With a view to enforce this principle, 


ſeveral ſtatutes have made void all fraudulent 
conveyances -of lands, tenements, heredita- 
ments, goods, and chattels, as againſt 


creditors and purchaſors. 


* 


1 But what circumſtances amount to fraud 
or covin, is always a queſtion of law upon 


the facts of each particular caſe. Among 


other incidents which have been conſidered 
as fraudulent, we find that of the vendor 
continuing in full poſſeſſion, and having the 
power of uſing things conveyed as his own, 
after an abſolute and unqualified alienation ; 
whereby the vendor 1s enabled to defraud and 


deceive others, by continuing to traffic with 


5 the ſubject 14 him before e to 
another. 1 


This obſervation leads us to inveſtigate I 
what degree of poſſeſſion of a thing mort- Te 
gaged ought to be given up by the mortgagor, 


to prevent the mortgagee from the imputa- 


tion of fraud in reſpect to third perſons; and 
in the purſuit of this enquiry, it will be 
neceſſary to conſider, Firſt, What things are 
capable of being mortgaged : Secoadly, In 
what ſtate or condition they may be mort- 


5 gaged: Thirdly, The extent in which their 


nature, ſtate, or condition, varies the degree 


of 


RE pw _ ts Wy 


8 | 
9 


> NE 
x va 8 
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of the poſſeſſion, which er: to be n 
of them. 


Firſt, As to what things. are capable of 
being mortgaged; 


Every thing which may be conſidered as 


4 property, whether, in the technical language 
of the law, denominated real or perſonal pro- 
erty, may t be the — of a mortgage. 


Advopſons, lies, 4 tythes, may 


; be the ſubject of a mortgage, 


Reverſions and remainders, being capa· 


= ble of grant, from man to man, are 
| 3 N 


olfbilties, allo, bet attenable, as 


mortgageable, a mortgage of them being 
wo a conditional aſlgamient. D 


Rent, its, and e as views of 


frankpledge, perquiſites of courts, leets, 
fairs, markets, goods of felons, waifs, 


eſtrays, hundreds, ferries, warrens, and the 


like, may be made che "ores of a mort- 


Sage. 


C2 Secondiy, 
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Secondly, What ſtate, or conditidh, 


things, capable of being mortgaged, may 
be i in for that Fe fes 


Af 


Lands, tenements, and hereditaments, 


with reſpe& to their capacities of being 
mortgaged, may be viewed in two lights, 
viz. Firſt, As to their intrinſic nature ;— 

. Secondly, As to che eſtate poſſeſſed in them, 


Firſt, All ll are, in reſpect ot their 
intrinſic nature, mortgageable ; ; but not- 
withſtanding they are ſo mortgageable, yet, 
in reſpect to the eſtate and property that the 
owner has in them, they may be otherwiſe 


as if he be but tenant at will of them. 


Secondly, As to. the Mae in | lands, 
tenements, and hereditaments, neceſſary to 
make good a mortgage, it may be obſerved, 

that any eſtate which a man has in fee x | 
_ ſimple, fee tail, for life, or years, in any , 
lands, or in any rent, or profit out t of the 
fame, may be mortgaged. 


And if tenant in tail and he that is next in 
remainder in fee, join in a mortgage, and 
| after the tenant in tail dies without iſſue, in 
this caſe it is a good mortgage againſt him in 


remainder. 
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So if there be joint tenants, either of them 
may mortgage his undivided part or ſhare. 


And the law is the ſame with reſpect to 
tenants in common, co-parceners, &c. 


Perſonal things, as goods and chattels, 
are likewiſe, in point of locality, moveable 
or immoveable, preſent or remote; and 
they admit of ſeveral rights therein, gene- 
rally deſcribed under the terms rights in 
action, which include all perſonal things | in 
action, and rights in poſſeſſion, which 


include all perſonal things in ome ne OY 


And theſe rights may be mortgaged 1 
various modes, according as e to 
which they relate are circumſtanced in point 


= of locality ; which circumſtance gives riſe to 
= ſeveral diſtinctions as to the degree of poſſeſ- 


ſion of which they reſpectively admit, which 


== vill be better explained under the third head 
of N viz. 


Thirdly, How the nature, ſtate, and 


== condition of things in mortgage, vary the 
degree of poſſeſſion, which ought 1 to be * 
E | given of them, 


Wo 
1 


n in this reſpect, there is a material : 


and obvious diſtinction between real property, 


„%% | 


C2) 
of which the vendor is in the viſible poſſeſ- 
ſion, and perſonal property, of which the 
vendor is in the viſible poſſeſſion ; for ſince 


the viſible occupation and uſure of land, 


furniſn no evidence whatever that the poſſeſſor 


is entitled to the property, becauſe viſible 
occupation and uſure may not only be 
founded on wrong, as commencing in 


a diſſeiſin, or the like, but, though 


_ rightful, admits of a variety of qualifications; 
| ſome other evidence than mere poſſeſſion is 


neceſſary to evince property therein, Before 


the introduction of written inſtruments, it 
was only to be found out by reſorting to the 
vicinage, who, when no transfer could be 
made but what was attended with acts of | 
general notoriety, were well acquainted with 
each other's title; and ſince the introduction 
of deeds, and the invention of transfer 
through the medium of uſes, it is only to be 
8 out by reſorting to the title-deeds. 
But perſonal things, when preſent, being abſo- 
lutely in the power of the holder of them, the 
occupation thereof is the ſtrongeſt index of 3Y 
| ownerſhip ; for ſince there is no way of 
coming at the knowledge of who is owner of 
perſonal things, but by ſeeing in whoſe poſ- 
ſeſſion they are, there is no other medium 
for deciding on the property, but by con- 
cluding its annexation to that poſſeſſion, 


: N f OWL 


">; 


Twi 
The law; then, which muſt always be fo 
moulded as to correſpond with the intrinſic 
nature of things, does not conſider the retain- 
ing the viſible poſſeſſion of land, after the 
property is parted with, as any badge of a 
fraudulent intention of the parties to deceive 


. third perſons; becauſe the viſible poſſeſſion, 


being in its nature ambiguous, as it may be 
in the hands of the tenant as well as the 


3 | owner, no prudent man will, in contracting, 
A lay any, great ſtreſs on that circum- 
= ſtance, as a proof of title, but will require 
de deeds as the only true teſt of the proper- 
H ty. But, upon the ſame principle, the law 
conſiders the viſible retention of the poſſeſ- 

| TE | ſion of perſonal things, after the ceſſion of the 
48 property, prima facie, as an indication of 

1 fraud; becauſe it is difficult, unleſs in very 

1 ſpecial caſes, to aſſign a reaſon why an ; 
2 | abſolute or conditional vendee of goods, for 
ke reaſon holds equally in both caſes, ſhould 
leave them with the vendor, unleſs the tranſ- 

9 | fer were only colourable, or the parties had. 

1 in view the procuring a colluſive credit to the 
9 vendor, from his poſſeſſing that, which, in 


fact, is the property of another. 


__ 1 this view of the effects of poſſeſſion, in 


cevincing the right of property, we find, that 


WF £2 reſpect of real things, the poſſeſſion of the 


= ink the exceptions to the concluſion of fraud 


a4) 


title deeds is, Sims facie, as to them, var 


the poſſeſſion and uſure of perſonal things 


preſent is as to perſonal things; and by a 


neceſſary analogy, the retention of the viſible 


poſſeſſion of the former in the one caſe, 
ought, it ſhould ſeem, if permiſſive, to 
be equivalent to the retention of the Py 
of the nen i in the other caſe, 


al ſhall cn firſt tris in ad caſes 


poſſeſſion retained, after a conditional ſale, 


is fraudulent in reſpect of perſonal things, 


from that circumſtance; and, ſecondly, the 


applicability of the caſes, and reaſoning 


thereon, to the inſtance of poſſeſſion retained 


of the title-deeds, with the privity of the 


 Twine's caſe, 


3 rep. 81. 


i mort gage, aftera conditional ale 1 real thingy 


With reſpect # to tha: SEPT FR in which 


_ creditors or purchaſors itand, in relation to 
fales prejudicial to them, where the vendor 

continues in poſſeſſion of goods ſold, two 
ſtatutes preſent themſelves, in the firſt place, 


to our obſervation, viz. 13 Eliz. cap. 17 


and 27 Eliz. cap. 4, which ſtatutes, no 


diſtinction being therein made between 


conditional and abſolute ſales, provided they 
are fraudulent, muſt be conſidered as appli- 
cable to both inſtances; it being a ſettled 


rule of conſtruction, Le That ſtatutes made 
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againſt fraud ſhall be liberally and benefi- Stephens 2 


45 cially expounded, ſo as to ſuppreſs the fraud.“ 352, 1Atk. 155. 

"I | And conveyances, made to the end, purpoſe, — ogg Atk, 

Wh | and intent, to defraud creditors and pur- — . 
chaſors, being by theſe ſtatutes, as to ſuch ie 
creditors and purchaſors, declared void, it 

became incumbent on courts of law and 

x | equity, which, in ſuch caſes, have a concur- 

Mp rent juriſdiction, on confidering all the 

= circumſtances of each caſe, to decide whether 

= a conveyance was made with intent to de- 

fraud. And in the exerciſe of this diſere- 

| TX tionary power, given by theſe Ratutes to 

W adjudge of the intent from the circumſtances, 

it has been held as to creditors, in reſpect to 

6 goods, that any neglect in leaving the vendor 

in poſſeſſion, after abſolute alienation of the 

property, which naturally tends to deceive 

RE cceditors, is fraudulent within the ſtatute of 

h 6. | the 13th Eliz.; and accordingly, in Twine's 3Rep. 8; 

o 8 1 | caſe, wherein it was reſolved, that the gift 
then in queſtion had the ſigns and marks of 

fraud, one reaſon aſſigned was, © becauſe Pre Chan. ab 

the donor continued in the poſſeſſion, and 

uſed them as his own, and by reaſon thereof, : 

E | he traded and trafficked with Res and 

6 | deceived them. 


i- . peſſeſlon of a pte (who is 
1 Joint-tenant of goods mortgaged with the 
4 = mortgagor) 


gg” 


_ poſſeſſion as will remove the preſumption of 
fraud, if the mortgagor continue to exerciſe 
acts of ownerſhip upon the things mort- 
| gaged. 


vid. Ryall v. 
Rowles I Vez. 


19885 


permitted to retain all the badges of owner 
ſhip, to deceive the reſt of the world. 


perſon; for in ſuch caſe the mortgagee 
ougght to be admitted partner for a moiety. 


unde, and one of them take a mortgage of 
the utenſils, ſtock in trade, debts, profits, 
&c. for ſecuring a ſum of money lent by 
him to the other, and, notwithſtanding, 
ſuffer him to continue in poſſeſſion of the 
partnerſhip deed, ſtock in trade, and utenſils, 
3 and to alter and diſpoſe of the goods, and 
receive the debts as before, ſuch mortgage 
will be fraudulent in reſpect to third perſons; i 
for, although the mortgagee being ſeiſed per 
my et per tout, will remove the neceſſity 4 
of an actual delivery; yet the mortgagor, 
being permitted to act after parting with all 
the intereſt, till redemption, renders the 
contract fraudulent, as otherwiſe a door 


(e 26 ) 


mortgagor) per my et per tout, is not ſuch 2 
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- Therefore; if there ty two partners in 


would be open to fraud, by a partner being 


And che concluſion of law 3 be the 
fame, if the mortgage were made to a third 


But 


. 

But, as has before been obſerved, the de- 
7Y | livery of perſonal things admits of ſeveral mo- 
3 | difications, in reſpect of ſuch things being in 
'Þ | poſſeſſion or in action, preſent or remote; 
= which circumſtances furniſh exceptions to tha 


8 
© 0, a 
e 


general rule, by occaſioning the ſubſtitution 
7 of other circumſtances, in lieu of the aftual 
= dclivery of poſſeſſion we have above alluded 
= to. Aol ods a 


Ik perſonal things are in the viſible poſſeſ- 
don of the vendor, and fold by him to 
another, if the vendee would have the 
contract to be clear of the imputation of 
1 fraud, actual delivery ought to be inſtantly 
made, unleſs, in the nature of the contract, 
bomething intervenes to delay or Prevent 

1 ſu ch deliverys 


5 ſj TY marking. 8 in action d not 
cl admit of any viſible poſſeſſion or actual 
delivery, the vendor being himſelf, in ſuch 
cCaaſes, poſſeſſed only of a right. The law, 
= therefore, in that caſe, js ſatisfied with every 
8 thing being done towards a delivery, which. 
ke nature of the thing admits ; ex. gratia, 
delivery of all the documents by which the 
Wo cxiſtence of the right can be evinced, ac- 
« | companied with a transfer of the powers 
We p<ceffary to enforce the right. The ſimpleſt | 
1 | caſe of this kind, is the conditional transfer 


of 


| ( 4 3 
of a debt on bond, which is only affignable 
in equity, and not at law. The reaſon why it 
is aſſignable in equity, is, becauſe the 
aſſignor can furniſh the aſſignee with all 
means neceſſary to reduce it into poſſeſſion, 
by delivering the bond into the hands of the 
aſſignee to prove the debt, which is the cho/e 
in action, and by giving him an authority to 
ſue in the obligee's name. On an aſſignment 
of a bond, therefore, the delivery of the 
bond, accompanied with a power to ſue, is 
equivalent, in equity, to an actual delivery 
on the conveyance of goods in poſſeſſion at 
law; for all that the nature of the thing 
_ admits, is done to diveſt the right out of the 
aſſignor, and veſt it in the aſſignee, But if 
the bond be detained by the aſſignor, the 
_ aſſignee will be liable to the imputation of 
fraud; becauſe then the debt, by the 
aſſignor continuing to hold the evidence of it 
in his hand, remains in his diſpoſition, and 
he may aſſign it over to other perſons, 
which is the miſchief the ſtatute of the Sth 
Elia. of which we are now ſpeaking, Was 
: intended to remedy. 


Dnvin and Upon the fans principle, debts men- 
Oliver, Fi 3 | 1 | | E 
| Cooke*sBank- tioned in a ſchedule, though not capable of 
Laws, 34. delivery, may likewiſe be aſſigned condi- 
Wenn but in ſuch caſe notice to the 


Perſons 


perſons indebted ges to be indipenfably 
neceſſary to protect the aſſignee from the im- 
putation of fraud againſt third perſons, in 
caſe of a ſubſequent aſſignment; becauſe, 


again and again aſſigned, without the poſſi- 


fraud. 


5 . 5 en in a remote ſituation, fall : | 
A under the fame principle; theſe admitting 
no actual delivery, they paſs by delivering 
SL. over the means of redueing them into poſſeſ- 
ſion, that being the only delivery of which 


they are capable. Veſſels at ſea are in this 


= predicament : they may be mortgaged or ab- 


= ſolely fold, and poſſeſſion transferred by 
3 delivery of che muniments e them. . 


goods at ſea is held by the poſſeſſion of the 
bill of lading. A bill of lading is an ac- 


which he undertakes to deliver to the per fu 
named therein, It is aſſignable in its nature, 


from the owner to the aſſignee of the con- 
| ſignee, 


1 
_ 


unleſs ſuch notice be given, debrs may be 


bility of the latter alignees detecung the 


WW captain, that he has received ſuch goods, 


1 the fame - as the property of Frans v, 
Martlet!, F L. 
Raym. 271i. 
Wright ». 


Ca mpde}., 4 
zurr. 2010. 


(well », 


Ball, x term, 
Rep. 215. 


and by delivery and indorſement, with a 
view to a mortgage or ſale of the legal iptereſt 
in the property, is immediately transferted 


8 . 

nee; and therefore, if goods conſigned o 
- generally are, bona fide, fold or mort. 
g ed by him whilſt at ſea, ahd the bill of 
la ig indorſed and delivered to the pur- 
chalor or mortgagee, together with the bill 
of ſale, the vendee or mortgagee ſhall hold 


them by virtue of the bill of thoughts no 
actual IE be delivered. | 


 Lickbarrow v. And as between aha owner or vendor of 
Maſon, f. gouds fo circumſtanced, and the aſſignee of 
* the, conſignee, or yendee, where the tranſaction 
Fables, Term js hong fide, the bill of lading transfers the 
ö Rep. 455, 55 

property abſolutely, and in all events, al- 
though, as between the vendor and vendee, | 
the contract, where the delivery is at a 
diſtant place, 1 is ambulatory, and in caſe of 
che infolvency of the vendee in the mean 

time, the vendor may ſtop the goods in tran- 

fu; becauſe the latter rule is founded upon 

an equity ariſing between the original parties, 
and which the law has adopted, and does 
not affect the rights of third perſons who 
have rruſted to the indorſement, and on the 
faith thereof advance their money. And 
this is conſiſtent with the broad general 
| principle of law, that wherever one of two 
innocent perſons mult ſuffer by the acts of a 
| third, he who has enabled ſuch perſon to 


eccalion the loſs, mult ſuſtain it, Therefore, 


I eee a i En. ee eta ama ail. ann. 
EE . * * 8 3 * * "EF ; F 


(a) 

if a conſignee of goods upon the ſea aſſign 
the bills of lading to a third perſon, as a 
ſecurity. by way of mortgage of them, the 
equitable. as well as legal right of ſuch cob. 

ſignor is thereby inſtantly and complete 
deveſted; and the aſſignee has a complete 
WT title in law and equity, which cannot be f- e 
ſecded by the conſignee whilſt che goods we x ole 
reafth, | 


And if the aſſignment of goods on the ſea 
were merely equitable, and did not amoufit 
to a ſufficient legal ſale (as if there wel e 
merely an aſſignment and delivery of the bills 
of lading, without an indorſement of then 
and direction to deliver them to the aſſignee, 
of which the caſe of Brown and Heathcote, 1 Atk. 188. 
furniſhes an example) it ſeems that thel 
original owner could not defeat the 9 
* although he ſhould. intercept the goods in 
tranfitu ; becauſe, in ſuch, caſe, both parties 
would ſtand merely upon equitable claims, 
and then he ought to have them, who has the 
W fupcrior equity; and the aſſignee, whoſe 
equity is a ſpecific lien upon the things, 
| derived under the PTY ſeems, to me, 
to pole chat character. Sed querr. 


But, if che ee of the vendee, or con- vid n 


Nif 
ence rake them with notice that they are not ee 


paid 7. 


1 


paid for, ſo that the tranſaction is a Fraud 
between the vendee or conſignee, and the 
affignee, to cheat the real owner of his goods, 
ſuch aſſignee will then ſtand in the place of 
his aſſignor, and be afected with the & Jams 


| 1 | 


5 Cadets | And if there be fereral bills of jading of 
rep. 205- different imports, that perſon who firſt gets 
pioſſeſſion of one of them, by delivery of the 
f owner, or ſhipper, or his conſignee, by way of 

; ſecutity, or as vendee of the goods, will be 
entitled to the conſignment, he having the 
firſt legal right. And if the holders of any 

| ther of the bills of lading firſt get 3 
2M may be recovered by action of trover ;— 
1 becauſe bare poſſeſſion conveys no title, 2s 
between perſons claiming under different 
rights; in ſuch caſes, therefore, the only il 
queſtion is, Who has the legal title? for the 

| Perſon who firſt obtains a 4" right under the | 

| title mut ee Fr 


Vid. Stephens 15 But ſuch ſale 5044 not avail again 
v. Sole, cited, 
1 Ack. x70. Creditors or ſubſequent purchaſors with poſ- 
ſeſſion delivered, if a veſſel or goods therein, 
were in a ſtate in which they admitted of 3 
being actually delivered; and, therefore, if 
one ſold hoys or other veſſels on the river, 
redeemable, and the aſſignor was left in 


8 


CHER”. 
poſſeſſion, ind continued to'work them and 
exerciſe acts of ownerſhip | on board them 
ſuch an aſſignment would 4 0 5 be held to 
be fraudulerit: | 


3 * 


1 a ſhip at ſea, Mat Rividg 1 book: ſolch Vid. ex parte, 


Matthews; 


were permitted to come back, and go on s Ver. , 
All v. Gur- 
another voyage, it is preſumed that would ney, Cooke's 


„ Bankru 
. the caſe, and tnake th + gt fale Fasel _— 178 
ent. | 


T he aaivety of the TM # a ache 
is a delivery of the goods therein contained, 
if from their bulk, they admit of no other de- 
| Oye e £ 5 


And eenerally, if” in the nature of the 
tranſaction, no delivery can be made of 
goods ſold, although the ſame are preſent, 
4 poſſeſſion retained ſeems to be no gy of 
1 fraud. 5 


As if one PTR was conſiletabiy indebted, . 
in order to give one of his creditors a pre- 
ference, were to make an aſſignment to him, 

W ivithout the privity of ſuch creditor, of a part 
1 of his furniture, or the like, and an execu- 
ton were immediately afterwards, and be- 
| fore notice given ot poſſeſſion taken, exe- 
cuted againſt him, and all his furniture 

Vor. NI taken, 


4) 


taken, ſuch an aſſignment wou " I pre- 
ſume, be good, and the goods transferred 
thereby not ſubject to the ſubſequent exe- 
cution; for, an acceptance is not neceſſary 
to the transfer of property, the law preſu- 
ming an aſſent to accept that which prima 
Facie imports a benefit to the acceptor; the 
uſe and property in the goods is therefore forth. 
Vith deveſted out of the aſſignor, and veſted in 
the aſſignee; and if fo, nothing can again 
reveſt it in the aſſignor, unleſs it be an act 
of the aſſignee, which will make the con- 
tract fraudulent as to third perſons: but the 
very nature of the tranſaction, in the inſtance 
ſtated, precludes the poſſibility of any 
5 fraud being practiſed on his — Yo: 


a the fans 3 would 2 7 if 
. the obje& were to ſecure a future contingent 
debt, which might or : might not atiſe ac- 
cording as circumſtances turned out. 


As if a man were to aſſign goods to lis 
ſureties in a recognizance, entered into en 
his being appointed receiver of a lunatic's 
_ eſtate, that he ſhould account for what he 
might receive under the orders of the court; 
it ſhould ſeem that ſuch aſſignment would be 
: good againſt an execution ſubſequently exe. 
ceuted upon them. 


E 


© 38: 01 
So if an aſſignment were made under the 
apprehenſion of legal dureſs, that circum- 
ſtance, it is preſumed, would remove the im- 
plication of fraud from poſſeſſion retained ; 
as if a man, confined in a ſpunging-houſe 
for debt, were to aſſign a part of his goods 
to a creditor as a ſecurity for the debt, and in 
order to procure his diſcharge. In ſuch caſe, 
the goods being left in the poſſeſſion of the 
debtor for a reaſonable time after the aſſign- 
ment, and until proper means could be taken 
to remove them, would not make the aſ- 
ligament fraudulent. | 
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Another ground, upon which caſes have 
been conſidered as not within the purview 
of this ſtatute, is, that by the ſpecific words 
of the contract, poſſeſſion was not meant to 
= follow immediately thereupon; for the cir- 
cumſtance which ſtains the tranſaction with 
fraud, is the falſe appearance held out, when 
one thing is done, and an appearance per- 
W mitted which imports the contrary ; an ab- 
WW ſolute unqualified transfer of the right to the 
vendee, but poſſeſſion and uſe retained by 
W the vendor with no other object but to de- 
fraud. But there can be no fraud where cke 


1 eee agree with the real ſtate of 
X things, e 


3 TG 
3 : 8 RET g Y 2 — ” 8 


0 


Bucknal # al. 


. Roiſton, 
Pre Chanc. | 
| 285. 


633). 
And what was the intrinſic nature 6f the 
contract, as to the retaining or parting with 


the poſſeſſion, may be made out from the 


deeds where the tranſaction is in writing, 


and where the tranſaction is in pais, by ſuck 
parol evidence as can be adduced for the 
PREY ar proving C 


The ſtrongeſt caſe 6f the forifier r eſeirip- 
tion is that X Bucknal and Roiſton. There 


B, ſupercargo of a ſkip which was to go 2 
voyage to the Eaſt Indies, having ſhipped 


on board goods and commodities, borrowed 

money on bottomry of A, and at the ſame 
time made a bill of ſale of the goods and 
commodities, and of the produce and advan- 


1 tage thereof to A, in nature of a mortgage, 


a4 a ſecurity for the money lent. The ſhip 
went her voyage, and theſe goods were ſold, 


and others bought with the money ariſing | 


by the fale, and thoſe again inveſted in other 


goods, and fo there had been ſeveral barters 
and exchanges of ſeveral ſorts of goods. The | 
ſhip returned, and B died at fea, or on his 
return home; and it became a queſtion be- 
tween a judgment creditor of B, who got 
poſſeſſion of theſe goods, and A, which of 
them ſhould have the property. And one 
ground urged on the part of the judgmentcre- 
girgp was, that B's keeping poſſeſſion of the 


ne 
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and ſell them for 4's advantage ; 


17 3 


goods 5er the ale, made it fraudulent and 
yoid as to creditors. Sed per Cowper Chancel- 
tor, the truſt of theſe goods appeared upon the 
very face of the bill of ſale. T hough they 
were ſold to A, yet he truſted B to negotiate 
then Bs 
keeping poſſeſſion of them was not to give 4 
falſe credit to him, but for a particular pur- 
pole agreed upon at the time of ſale, E 


Upon the ſame principle, where houſchold 
furniture, which had been ſettled (on the 
marriage of the owner with 4 ward of the 
court of chancery, and which ſettlement 


Was approved by a maſter) to the uſe of the 
= owner for life, remainder to his lady | - 
= life, remainder to the firſt and other ſons of 
the marriage in ſtrict ſertlement, had been 
taken in execution by a judgment creditor 
for the debt of the firſt tenant for life; it was 
inſiſted, in ſupport of the validity of the exe- 


Ca Jogan .. 
Kennet, | 
Cowper, 432. 


cution, that the ſettlement itſelf was a fraud, 


and the poſſeſſion by the owner the ſtrongelt 


evidence poſfible of an intention to deceive 
creditors. 


But Lord Mangfeld, in giving 


judgment, at the ſame time that he nd _ 
chat the ſtatute of the 13th Eligabetb could 
L not be too liberally conſtrued, or be top 
much extended in ſuppreſſion of fraud, 
= obſerved, that ſuch conſtruction was not to . 


be 


23 


_ Atkinſon * 


 Maling, et al. 
2 Term NED: 
462. 


| (3) 
be made in ſupport of creditors, as would 
make third perſons ſufferers. Therefore the 
ſtatute did not militate againſt any tranſ- 
action bona fide, and where there was no ima- 


gination of fraud; and ſo was the common 


law, The queſtion therefore in every caſe 
was, whether the act done was a bona fide 
tranſaction, or whether it was a trick and 


contrivance to defeat creditors. An argu- 
ment had been drawn from the poſſeſſion, as 
a ſtrong circumſtance of fraud; but it did not 


hold in this caſe, for it was a part of the truſt, 


that the goods ſhould continue in the houſe, 


Again, where , by indenture, bargained 
and ſold a ſhip at ſea, and aſſigned the grand 


bill of ſale thereof to B, for ſecuring the 


| ſum of 20000. already advanced by B to 4, 


| and for ſecuring ſuch farther ſums as B 


ſhould advance; ſubject to a proviſo, on con- 


dition therein contained for redemption on 


payment by A, on demand by B, of the 


money then advanced, or which ſhould 


thereafter be advanced, together with 


_ lawful intereſt, This indenture alſo con- 


Az to this, | 
Vid. 2 Jem, 
Rep. 594, 595» 


tained a covenant, that A ſhould, immediately 
after the execution of ir, cauſe the ſhip to 
| be inſured, and pay the premium, &c. And 


it was alſo thereby agreed, that, until default 
in en ſhould be made, it ſhould be 
Jawful 


* FJ 


lawful for 4 to hold the ſhip, and take the 
profits for his own uſe and benefit. It ap- 
peared alſo, that the grand bill of ſale was 
1 delivered to B, on the execution of the deed. 
Inſurance was afterwards made by 4 on the 
== ſhip, and a memorandum made on the back 
oc the policy, and ſigned by all the under- 
= writers, that the ſhip, having been ſold to 
3, the inſurers of the policy did thereby con- 
7 ſent and agree, that he ſhould be entitled to 
= the inſurance, the ſhip having become his 
property. 4 having become a bankrupt, 
W 2 queſtion aroſe between his aſſignees and 
B., which of them ſhould be inticled to this 
A property. And, on the behalf of the aſſignees, 
A it was contended, that'this was a fraudulent 
WE conveyance, within the ſtatute of the 1 3th 
L | Elizabeth ; and one ground urged to ſupport 
chat propoſition was, that the conveyance was 
made for the purpoſe of ſecuring not only 
che money which was then advanced, but 
alſo all ſubſequent ſums which might be ad- 
vanced; and that it was in the power of the 
mortgagee, under this ſecurity, to continue 
the poſſeſſion, and his dealing with the mort- 
gagor down to the time of the bankruptcy. 
HE This therefore had a neceſſary tendency to 
give a credit, and to defraud creditors 
= who rclied on the flouriſhing appearance of 
the trader; and an attempt was made to 
3 3 take 


ow 


| take this caſe out of the general principle, 
reſpecting the delivery of things at ſea; up: 
on the ground, that the delivery of the bill of 
ſale would only be conſidered as a ſymboli- 
cal. delivery of the ſhip, where it was ſo 

5 intended; but that, in this caſe, it could not 
amount to a delivery of the ſhip itſelf, be- 
cauſe ſuch an implicatipn was expreſsly re- 
butted by the terms of the contract, the 
: plaintiff not being entitled to the. poſſeſſion, 
till after the mortgagor had refuſed to pay 
the mortgage money: but it was held, that 

a deliyery of the grand bill of fale was 
a ſufficient ranger d of the property to Z. 5 


It! is ee upon "this caſe, that the 
queſtion aroſe between the conditional ven- 
dee and the aſſignees of the vendor under a 
ſtatute of bankruptcy, who, as we ſhall ſee 
hereafter, are bound by | the ſame equity ag 

_ affects the bankrupt himſelf; but I appre- 
hend the caſe would have been the ſame, had 
5 the diſpute ariſen between ſuch vendee and 
a judgment 8 or any y other claimant. 


Parnford . And thts point was. — fouled. in 
2 Nee Rep. the caſe of Banford and Baron. There goods 


894. 
Vote, oe wig, Vere aſſigned by the owner to two perſons, 
er parte, for the benefit of ſuch of his creditors as 


uincy, 
1 Alk. 477. would ſign a deed of compromiſe by a a cer; 


tain 


2 5 

kin time; notiee whereof had been pyblithed 
In the county papers. And it was agreed, * 
| that the owner ſhould continue in poſſeſſion 

for. a given time, he accounting for the pro- 

fits in the mean time to the truſtees. He 
* accordingly continued in the viſible poſ- 

1 ſeſſion of the goods after the aſſignment; 

and the ſame were taken! in execution at the 

ſit of a creditor: and the queſtion was, 

. whether this conyeyanee was fraudulent, un- 
ger the circumſtances, by virtue of the ſta- 

WE tute of the 1 3th ; Eliz. c. 55 4 and e 

vid. 


8 And the opinion ay, all the Fr was wid, 

=! taken, and they were unanimouſly of opi- 

1 nion, that it was; and they laid down the ; 
Wh following as a general principle, viz. that 

Ws unleſs poſſeſſion accompanied and Ts | 

3 the deed, it was fraudulent and void. That 
if chere were nothing but the abſolute con= 
1 veyance without the poſſeſſion, that, in point 
of law, was fraudulent; not only evidence of 

fraud. but ſuch a circumſtance as per ſe made 

Y | the tranſaction fraudulent ; but, although 


the vendor continued in the poſſeſſion, it was . — 
not fraudulent, if the want of immediate 
poſſeſſion were conſiſtent with the deed. As 


n 


Cole, v. 
| Davis. | 


I L. Raym. 25 


2 


in the caſes of 8 and 2 Cado ogay 


and p. and Heſlingzon and Gil, 


As to 80 inſtances, in which the nature of 


the tranſaction has been permitted to be 
made out by parol evidence, they are more 


rare, but ſtand nevertheleſs oh ed — 


not leſs hs earn 


5 The firſt inſtance 1 meet with is, a reſo. 
lution in the caſe of Cole and Davies; that 
if goods belonging to 4, were ſeized upon a 


Feri. facias, and fold to B, bona fide upon va- 


| Juable conſideration, though B permitted 
A to have the goods in his poſſeſſion, upon 

condition that 4 ſhould pay te B the money, 
as he ſhould raiſe it by ſale of the goods; 
this would not make the execution fraudu· 


| lent, | : | 


8 V. 


Mills. 


. Raymy 286, 
of an inn-keeper, and, having occaſion for 
more furniture, borrowed money of his 
landlord, to buy goods to furniſh his houſe ; | 

and for ſecurity of the money made a ſale oi 

the goods to his landlord, but kept the poſ- 
| ſeſſion of them: it was held by Flolt, Chicf 


trade, from that of a victualler to the trade 


Juſtice, that, although, if theſe goods had 


been alligned to any other creditor, the 
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And where a tenant, having changed his 
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keeping the poſſeſſion of them had made the 
bill of ſale fraudulent as to the other credi- 
tors ; yet, fince ſuch was the original agree- 
ment, and that honeſtly and really made for 
ſecuring the money of the landlord, which 


he had lent to the tenant for this purpoſe, 
the agreement was _ and honeſt, 


+ coral Kink be fixed to the Frctbld, 


they will be conſidered in law as part of i it, 


while they continue in that ſtate, 


Thus, where a brewer, having borrowed 


| money, as a ſecurity, conveyed and aſſigned 
his dwelling houſe, and brew-houſe, and 


all the copper and utenſils in trade belong- 
Ing thereto, by way of mortgage, ſubject to 


Ryal D. 
Rowles, 

I Atk. 1 Ver 
348. 

et vid. ex parts 


. 7 E 


| redemption, and afterwards continued in 
poſſeſſion ; it was held, on a queſtion between 
the firſt mortgagee, and the ſubſequent 


mortgagees and creditors, as to the validity 


of the firſt mortgage, which was diſputed 


upon the ground of its being fraudulent, by. 


| reaſon of the poſſeſſion being retained by the 


mortgagor ; that the firſt mortgagee had a 


lien upon the utenſils fixed, no perſon having 
| a title to remove them until the mortgage 
was ſatisfied, And it was compared to trees 


on lands leaſed, which neither the leſſor nor | 


any other can cut down during the term 


teaſed, 


= Jac. 24. 


C7 19. | 


of the leaſe not excepted thereout. And if 
it were otherwiſe, great inconvenience 


of which ſection is by miſtake connected 
with the latter part of ſection ten, and is i 
theſe words; © for that it often falls out 
that many perſons, before they become 
e bankrupts, do convey their goods to other 
men upon good conſideration, yet ſtill do 
« keep the ſame, and are reputed the own- 


« gown; enacts that, if at any time thereafter, 
« any perſon or perſons ſhall hecome bank- 
et rupt, and at ſuch time as they ſhall ſo 

e become bankrupt, ſhall by conſent and 

- © permiſſion of the true owner and proprie- W 

© tary, have in their poſſeſſion, order, and 
“ diſpoſition, any goods or chattels, wheredf 

e they ſhall be reputed owners, and take 

te upon them the ſale, alteration, and diſpo- 


1.44 9) 
leaſed; becauſe they are conſidered as par: 


would follow; as the leſſor of a brewhouſe, \ 
or of any manufactory, with his own fixtures, AP 
would be liable to be ſtripped of them, t» i 
ſatisfy the debts of the leſſee, 3 
We come now tq the conſideration o 
the ſtatute of the 21ſt James the firſt, 
That ſtatute, ſection eleven, the preamble 


ce ers thereof, and diſpoſe of the ſame as their 2 | 


— 


Fc ſition, : as owners; that, in every ſuch caſe, 


4 1 the 
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6 
le the ſaid commiſſioners, or the greater part 
Wc of them; ſhall have power to ſell and diſ- 


© poſe of the ſamey to and for the benefit of 


© the creditors, which ſhall ſeek relief by 


© the ſaid commiſſion, as fully as any other 


- 


With regard- to the firſt ic it has 


3 been decided, that this ſtatute comprehends 
WW mortgages, or conditional diſpoſitions or 
conveyances of goods and chattels, and that 
vy pon the following principles, applicable to 
IJ the conſtruction of this ſtatute. Firſt, the 


aim and intent of the legiſlature was, that 


moſt 


3 Vom this clauſe ſeveral queſtion have : 
Y ariſen, 


W Firſt, whether it applics to ; condition 8 
1 S | 


SA Secondly; on the extent of this clauſe, as 
s the nature of the 2 therein —— 


vid. Ryall v v. 


Rowles. 


1 Vez. 348. 


1 an equal diſtribution of the effects of the i 
Z | bankrupt among his creditors, ſhould be 
1 obtained as far as poſſible. Secondly, that 
3 to attain that end, the acts of parliament i 
mould be conſtrued beneficially for the ge- 
3 neral creditors under the commiſſion ; there- 

t fore it is, in an unuſual manner different from 


— 2 by * - 
oe wv Lan apt nd 


4 
moſt acts of parliament, enacted, that al 
theſe ſtatutes and laws ſhall be largely and 


| beneficially conſtrued for the creditors in 


general, under the commiſſion, Thirdly, 
it appears the general view and intent of the 


_ proviſion now under conſideration, was to 
prevent traders from gaining a deluſive 
credit by a falſe appearance of ſubſtance, to 
miſlead thoſe who would deal with them, 
Fourthly, the legiſlature judged they might 


do this, by ſubjecting all the goods of the 


| bankrupt, though eonveyed to others, to 
the general creditors under the commiſſion ; 


becauſe, where the vendee or aſſignee leaves 


ſuch goods in poſſeſſion of the bankrupt as 
owner, he confides as much in the general 
credit of the bankrupt as that creditor, who 
has only taken his bond or note; it is in 
ſuch caſe put in the power of the bankrupt, 
do {ell the goods the next day; and the for- 
mer aſſignee could only have a perſonal re- 
medy againſt the bankrupt. All theſe 


grounds hold in caſe of a mortgage, as well 


as that of an abſolute ſale; and a contrary 


conſtruction would overturn this part of the 


| ſtatute, and reſtrain it to abſolute ſales ; 
_ traders then, inſtead of abſolute ſales, would 


make ſuch mortgages, and there would be 


greater opportunity, for traders might mort- 


gage over and over again. 


The 


8 
7 


'E 1 1 
The principal thing which cauſed a doubt, 

as to the applicability of this ſtatute to the 
caſes of conditional ſales, aroſe from the 
words in the clauſe, © by conſent of the true 
owner or proprietor ;” but it has been held, 
that they are put in oppoſition to a falſe or 
ſeeming ownerſhip, and that, therefore, a 
| mortgagee, who, we have ſeen, is in truth the 
owner of the property at law, though ſub- 
ject to redemption, may be ſaid to be the 
true owner ang Proprietor, 
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= n as to che extent of this clauſe, 
in reſpect of the nature of the things there- 
in . | 
= In this view of the 8 won doubt | 
Vas entertained, whether choſes in attion were 
I included under the words & © goods and chat- 
4 tels. 


This doubt was grounded on the legal 
notion in reſpect of things in action; that 
chey were not grantable as things in poſ- 
W {con ; but this reaſoning is now exploded, 
and a bond debt is now clearly held to be 
J chattel, although ſome doubt was for- 
merly made as to this, for, that in a grant 
oc all goods and chattels, a bond debt would 
not paſs; but the cauſe of that was, not be- 
cauſe 


_ 
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but becauſe the queſtion aroſe on a grant 


| paſs by ſuch aſſignment or conveyance: but 
this reaſoning does not extend to an act of 
_ parliament, which may paſs any thing; and, 
accordingly, it is held that, in an act of 
parliament, goods and chattels take in thing; 


Prehend things in action on the conſtructioi 


for; otherwiſe, the owner might aſſign with- 
out notice to others, and {6 Have the order 
and diſpoſition within the meaning of the 


tion is not only inforced by the firſt clauſe 
of this ſtatute, which directs, that the moſt 
beneficial conſtruction for creditors undei 
the commiſſion ſhould be made; but ſtrong]y 


make themſelves accountant to the king, to 
defeat their private creditors, in which goods, 
chattels, debts, and other eſtate of the 


- and e 4 as uied | in this act, take in all 


to) 


Eaiiſe a bbiid Was not in its nature a Ache 


or aſſignment, of bargain and ſale, theſe 
hot being ſuch goods and chattels às woiild 


in ation. And, if goods and chattels com- 


of any act of parliament, it ought in this; 


clauſe now in diſcuſſion, and yet eſcape out 
ef the purview of it. And ſuch conſtruc- 


. 
e 


warranted by the clauſe immediately pre- 
ceding, relating to bankrupts, who by fraud 


bankrupt, are expreſsly mentioned; and 
which plainly ſhews, that the words, gout | 


Finch 


1 


kinds of property of the bankrupt, whether 
in Pee or action only. 


And it is material here to obſerve, hat 
there is a ſtriking diſtinction between the 
plan of the ſtatute of the 1 3th of Eliz. and 
e plan of this ſtatute of the 19th of Fac. I. 
chere being an expreſs proviſo in the ert 
chat it ſhall not invalidate any tranſaction 
WF which is for a good conſideration and bona 
4 de; but the latter, ſuppoſing the conveyance 
WE to be on good conſideration; and the party 
WE to. be an honeſt creditor or mortgagee, yet 
not giving him any preference to other credi- 
tors, becauſe he has not given notice to the 
creditors, by having that delivery made to 


it 

-- A which he was intitled. In ſuck caſe, there- 
ſe 1 | fore; tlie reputed ownerſhip he thereby gives. 
s the bankrupt, is made, by this ſtatute, the 
er real ownerſhip in him (tlie bankrupt) for 


I the benefit of his creditors z In which reſpect 
che ſtatute operates in the ſame manner as 
che regiſtering acts, whereby the perſon 
Ws omitting to regiſter, loſes the benefit of the 


to 

e, <opveyance by not giving notice, ariſing 
he from his own plain neglect. The vendee, 
nd whether abſolute or conditional, is not, un- 
,der the ſtatute of James, to ſuffer the ven- 
all dor, who has made the conveyance, to con- 
05 tinue in the poſſeſſion there deſcribed; which 


4 direction in this act of parliament 1 is as ne- 
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ceſſary to be followed as the directions in caſes 


of theregiſtering acts. And accordingly Lord 
Cowper, in delivering hisjudgmentinthecaſecf 


| Bucknal and Roiſton, obſerved, that, in the caſe 


of a bankrupt, ſuch keeping poſſeſſion after a 


fale, as was then in queſtion and held valid, 


would have made the fale void againſt cre- 


dittors. Which diſtinction was affirmed by 
the Judges and chancellor in the caſe of 
 Ryall and Rowles. i 


1 come now to che ſecond ſubject under 


the preſent head of enquiry, viz. the appli- 
cability of the caſes, and reaſoning upon the 
retaining poſſeſſion of perſonal things after a 
conditional ſale, to the inſtance of poſſeſſion 
_ retained of the title. deeds after a like ſale cf 


real * = 


Aud, in TY to this queſtion, | it is 


material to obſerve, in the firſt place, that 
the ſtatute of the 27th Elix. c. 4, conſiſts of 


a variety of clauſes directed to different pur- 
poſes, of which the firſt clauſe only is mate- 


rial to the point in diſcuſſion. This clauſc 
provides, ce that every conveyance, charge, 


incumbrance, and limitation, of uſe or uſes 


of, in, or out of any lands, tenements, or 
hereditaments, made to defraud any pur- 


chaſer of the ſame, in fee, in tail, for life, or 
years, ſhall, as. againſt ſuch purchaſer only, 
and every other perſon lawfully claiming 
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from, by, or under him, be utterly void, 


the ſaid purchaſer having obtained the ſame 
for TORT or tome other good conſidera- 


| tion.“ | 


Tis "Danſe, in che Gathd/of k, abu 
tially purſues the firſt clauſe in the ſtatute of 


the 13th Eliz. c. 5, only ordaining and 
enacting, that conveyances, made ” 
' fraudulent purpoſes, ſhall be void in 
reſpe& of third perſons, without colt 


our any particular circumſtances, which ſhall 
be | deemed fraudulent. Therefore, under 


1 this ſtatute, as under the other, the queſtion 


of what ſhall be fraudulent or not, within 


chis clauſe, is left to conſtruction of law ** : 
3 the facts. 


By e of * on "hs; I 3th of Els. : 


b | we have ſeen, that the retaining poſſeſſion of 5 
= perſonal things, contrary to the import of a 


written contract, by which the intereſt 
therein is parted with, abſolutely or condi- 


* tionally, is fraudulent.—- Why ?—Becauſe, 
the ſubſiſting contract and the appearance are 


at variance; the greateſt badge of ownerſhip, 


WT the poſſeſſion, being there where the ſubſtance 


is not to be found. The retaining of title- 


Wy deeds, after a conditional fale or mortgage of 


dhe eſtates to which they relate, has the ſame 
= effect, 


E 2 The 


£5) 
The title-deeds are as to real things, what 
the poſſeſſion is as to perſonal things ; and no 


man can, by the utmoſt prudence, defend 


himſelf from impoſition in real contracts, 


unleſs he is ſecure in taking the ritle-deeds; 
then the miſchief aſſimilates ; fo by analogy 


\ ought the legal concluſion, We are to 
recollect, that, in the caſes of perſonal pro- 
perty, the foundation upon which the prior 
contract is void, is not upon the ground 


that, as between the parties, delivery of poſ- 


ſeſſion is of the eſſence of the contract; if 


that were the ground, the principle would 


not apply to real eſtates, becauſe the contract 


reſpecting them is effected by the operation 


of the ſtatute of uſes, which changes the 


ovwnerſhip by a transfer of the poſſeſſion in 
law, without any actual change of poſſeſſion; 


but the principle being independant of 


the form of contracting, and applying 


merely to the effect of a contract, where 


this circumſtance is neglected or omitted, on 
third perſons, it is ſimply a queſtion, as to 


the avoidance of a contract formal and valid, 


2 Pulſt. 22. 


as between the parties, though vicious and 
; fraudulent as to third perſons, nj 


| The caſe of Stone and Galen FO? 


2 ales upon a leaſe, contains ſome obſerva- 
tions of Sir Edv. Coke, which appear, to me, 
to 80 4 great Way in rent of the propoſ- 


tion F 
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tion, that to ſuffer deeds to be retained j in mm 
| "_O is 1. 


10 that caſe one had made a gift of all goods 


Jtone 2. 
Ornbham. 


and chattels, real and perſonal, remaining 2 Bult. 225, 


and being about his capital meſſuage, or | 


elſewhere, within the realm of England ; and 


a leaſe for a year (part of the grantor's 
property) having been held to paſs by theſe 


words, it was then moved, that notwith- 


ſtanding this gift ſo made, yet the owner ſtill 


continued the poſſeſſion, and ſo it was . 


fraudulent. And, as to this, Coke ſaid, if a 


man do mortgage his mo 5 yet ſtill 


continues his poſſeſſion, diſſeiſin is 


wrought by this; if it were an N con- 
veyance, and a continuance in poſſeſſion 
afterwards, this ſhould be adjudged, in law, 
to be fraudulent, for this hath the face of 


fraud; but otherwiſe jt is, as it is here, in 
this caſe, where the conveyance was only 
| conditional, as upon payment of money, 
there the intereſt does not paſs abſolutely, 
but upon a future condition ; for the gift 
was before upon condition of the payment of 


ſuch a ſum by the owner. As to the fraud, 


doloſus verſatur i in univerſalibus; ; but when the 
conveyance is conditional, continuance in 


ment of the law, be ſaid to be fraudulenr, 


and this is very clear; and the whole court 


agreed therein, It was then demanded (by 


£3. reaſon 


poſſeſſion after this ſhall not, in the judg- | 


( 54 ) 
reaſon of an objection made) in whoſe 
cuſtody the leaſe was, after the gift? It was 
anſwered, and fo proved, that the ſame was 

always after in the cuſtody of him to whom 

the gift was made: Core. ' If the ſame had 
afterwards continued in the cuſtody of him who 
made the gift, it would Rave been clearly 
Fs, 


151 is remarkable, upon this ende, that Coke, 
when ſpeaking upon ſuch circumſtances as 
are fraudulent in the above caſes, makes his 
obſervations, indiſcriminately, upon a mort. x 
gage of land, and a mortgage of a leaſe; and i 
as his obſervations upon an abſolute or con- 
_ ditional fale of lands are applicable | to a leaſe, 
ſo ſeem his obſervations upon retaining a leaſe, 
after a mortgage, to be, to the retaining the 
title-deeds to freehold lands after a fale. A 
term for years is held by a leaſe, a fee ſimple 
is held by the title deeds. The poſſeſſion of the 
deeds is, in both caſes, the evidence of the title. 
The /uffering the retention of the title-deeds in 
both caſes, when the ownerſhip is incum- 
|  bered or charged, enables the hanging out 
falſe colours; it, therefore, is fraudulent in 
reſpect of thoſe who': are drawn | in 55 falſe 
| appearances. 


But 


L 58 7 | 
But there is one ſtriking diſtinction be- 
tween the caſe of goods, and that of title- 
deeds, left in poſſeſſion of the owner, after 
an abſolute or conditional ſale; ariſing from 
che circumſtance, that in the former caſe 
Ys | ſuch poſſeſſion can never be retained, but 
- with the knowledge of the vendee; whereas 
nn the latter caſe many inſtances may occur, 
in which there may be every reaſon for the 
5 vendee to preſume, that the title-deeds were 
5 not in the poſſeſſion of the vendor. This 
3 | circumſtance will neceſſarily induce an ex- 
ception of all ſuch caſes (amongſt others) 
BH in which the perſon from whom an eſtate 
3 | moves is to be preſumed, from the nature of 
3 | his intereſt, not to poſſeſs the title-deeds to 
be eſtate out of which his intereſt ariſes, 


Therefore, if the mortgage be of a rever- 
3 E- | ſion, there is no reaſon to poſtpone the 
mortgage upon the mere abſtract fact of his 
dot having required or procured the title- 
z 1 deeds and writings ; becauſe in ſuch caſes, 
- I the title-deeds and writings do not properly 
belong to the reverſioner, nor has he, generally 
ſpeaking, any means by which he can pro- 
cure them, if refuſed by the tenant for life, 
or Poller of che FR eſtate, 
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8 
This queſtion was àgitated in equity, be. 


2 Brown Rep. fore Lord Turlow, in the cafe of Tourle 


againſt Raud, which was as follows. R be- 
ing, as ſuppoſed, entitled under the will of 


his father to a remainder in fee (but in fact 
only to a remainder intail) expe#ant on the 
death of his mother, in certain freehold eſtates, 
| conveyed his reverſion and remainder, ex- 
pectant on the death of his mother, to Ain 
fee, by way of mortgage. At the time of 
making the mortgage, the deeds and wri- 

_ tings were in the hands of a collateral relation, 
but Ass attorney was informed by the mort- 
gagor, that they were in the poſſeſſion of the 
mother, who would not conſent to part with 
them, ſhe being then in poſſeſſion of the 
| eſtate as tenant for life, which ſhe continued 
until the time of her death. Immediately 


after her deceaſe, 4's attorney applied to R, 


for the poſſeſſion of the title-deeds, to which 


R's general anſwer was, that he would ſend 


them in a day or two, or to that effect. 

| Shortly afterwards, R, being then tenant in 

| fail in poſſeſſion (but ſuppoſing himſelf te- 

| nant in fee of the above eſtate, and being alſo 
poſſeſſed of a leaſehold eſtate) mortgaged 
both eſtates to T. At the time when the 
latter mortgage was made, all the title-deeds, 
relating to the eſtates, were delivered to T's 
attorney, and continped in T's poſſeſſion, 


5 Some 


1 
r 


4. 


Some time afterwards, 7 filed his bill to fore- 
cloſe the mortgaged premiſes, and among 
other things, charged that 4 ought not to 
| have permitted the title-deeds and. writings 
to have remained in the hands of R, that he 
left them in his hands for the purpoſe of en- 
bling him to raiſe more money on the ſecu- 
nity of the premiſes, and that the ſame was 
a fraud on 7, and that therefore 4 ought to 
be compelled to redeem 7 's mortgage, or 
5 ought to be debarred of any intereſt, which 
he might have in the premiſes, till 7's mort- 
5 gage ſhould be ſatisfied. It was contended. 
on the part of 7, that, where a prior mort- 
= gagee leaves the title-deeds in the poſſeſſion 
of the mortgagor, it is a fraud upon the ſe- 
Z | cond mortgagee, as he is induced, by the title 


4 that the ſecond mortgagee therefore having 
W the deeds ſhould be preferred. But Lord 
Thurlow, Chan. ſaid, that he did not conceive 
that a firſt mortgagee, not taking the deeds, = 
was alone ſufficient to poſtpone him; if it were 
ſo, there could be no ſuch thing as a mort- 
gage of a reverſion. In that caſe, the decd 
being in the hands of tenant for life, is not 
ſufficient to turn him round. The firſt caſes 
where the prior mortgage was poſtponed, | 
were caſes of fraud, then che fame was done 
in caſes of groſs negligence. Here. was no 
i 


appearing on the deeds, to lend his money; i 


Vid. lx Tum, 
Reps 75S 


( 58 ) 


laches; the mortgagee could not compel the 


tenant for life to give up the deeds: though 
a a dowreſs, upon a confirmation of her title, 
might be compelled, the tenant for life could 


not, although, after her deceaſe, he might 
have filed a bill. 
ficient to charge the mortgagee. 


But that was not ſuf⸗ 


: The reaſoning of Lord Thurlow on this 
caſe, appears to me to be equally applicable 
to any objection to a mortgage ſo circum- 


ſtanced, founded upon the ſtatute, the effect 


of which we are now diſcuſſing. 


T have not met with any caſe, i in which I 
the abſtract queſtion, whether the circum- 
| ſtance of ſuffering the mortgagor to retain 
the titlc- leeds is fraudulent under the ſtatute 
of the 27th Eliz. has been agitated either | in 
a court of law, or a court af equity; but in 
the caſe of Goodlitle againſt Morgan, Mr. 
Juſtice Buller conſiders it © as an eſtabliſhed 
rule, in a court of equity, that a ſecond 
mortgagee who has the title-deeds, without 
notice of any prior incumbrance, ſhall be 
preferred ; becauſe, if a mortgagee lends 


money upon mortgage, without taking the 


 title-deeds, he enables the mortgagor to 
commit a fraud. 


If this has become a rule 
of propetty in a court t of equity (ſays the 
4 '...-. learned 
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learned 3 it ought 1 to be adopred in a 


court of law.“ = | 


But unleſs the propoſition, that ſuffering = 


the title-deeds to be retained by a mortgagor, . 


where he has ſuch an eſtate as entitles him to 
hold them, is fraudulent, can be ſupported 
upon the principle that it 1s ſo at law, on the 
fair conſtruction of the 27th Eliz. it appears, 
not to be tenable upon the ground of tranſ- 
ferring the - notions. of courts of equity on 


| that ſubject to courts of law; becauſe, all the 


caſes upon that ſubject, which I have yer 


been able to meet with in courts of equity, 
ſeem, to me, to ſtand upon other ground, 


namely, that of fraud, expreſs or implied, 


which has brought them within the peculiar | 


Juriſdiction of thoſe courts, They have been 


4 either caſes of combination; as, ifa man makes 
W 2 mortgage, and afterwards mortgages the 


ſame eſtate to another, and the firſt mortgagee 


E 1 is in a combination to induce the ſecond 
mortgagee to lend his money; or they have 
been caſes of impoſition; as, where a firſt 


mortgagee has ſtood by and ſeen another 
lending, money on the ſame eſtate, withour 
giving him notice of his firſt mortgage. — 
Theſe are caſes of fraud, which will indiſ- 
putably occaſion the Parties engaged therein, 
to loſe their Orgy: in Fquiry,, but thoſe 

| courts 
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courts appear nat to * * as yet, mm 
farther, 


But, although the caſes hitherto decided 
in equity, appear to me not to warrant 
the poſition in the extent put by Mr. Juſtice 


Buller, in the laſt- mentioned caſe, yet, ſeveral 


of them go far enough to ſhew, that courts of 


equity have thrown the onug on the neglectful 


perſon, and obliged him to account for hi 


Head v. 


Egerton. 


Will. 280 


not having the poſſeſſion of the deeds, and to 
diſcharge himſelf from the imputation of 
fraud from that circumſtance. 


In the caſe 
of Head and Egerton, $ made a mortgage of 
lands to H, who, placing a great confidence 


in him, lent the money, taking his word that 
he would deliver him the title-deeds, the 
mortgage being executed in London, and he 
15 pretending the title-deeds were in the 
country. Afterwards, & borrowed 2000]. 


of E, on a mortgage of the ſame lands, 


at the ſame time producing and delivering to 


him all his title-deeds, which were peruſed, 


and approved by his counſel, 


Then I 


| Exhibited a bill to fore - cloſe E, and 


to compel him to diſcover the title-deeds 


relating to the premiſes, and to have them 


delivered up to him, inſiſting upon them, as 


3 owner of the land. E pleaded the mortgage 


made to him, and that he had no notice of 
* 9 . 


9 „ 
ES 


ws 2 8 iv 
"WR: 
N 


40/3 

| the priot mortgage to H, and inſiſted, that 

the court ought not to aid H, and take the 

title-deeds from him, without ordering him to 

be paid his mortgage-money ; and ſo it was 
decreed by the Chancellor. Now, although 

in this caſe; H had been, in ſome meaſure, 

ccceſſary in drawing in E to lend his money, 
by permitting 5. the mortgagor, to keep the 

: title-deeds in his poſſeſſion, the delivery of : 

7 | which H ought to have inſiſted upon when he 

cook the mortgage, yet, it clearly appeared, 

WW that the deeds were not retained fraudulently; 

Ws for there was a cauſe aſſigned, namely, that 

Ws they were then in the country, and the mort- 

= 22gor ſtipulated that they ſhould be delivered, 

_— Again, in the caſe of Peter and Rye), NN 

where 4 being aſſignee of the mortgage of Eq: Ca. Abr. 

2 a leaſchold eſtate belonging to G, and Gi Ep. Rep. 

having the leaſe in his cuſtody, G afterwards Ven 276. 

propoſed to borrow a farther ſum of B, 

on a mortgage of part of the ſame eſtate; 

and the attorney for B deſiring to ſee the 

original leaſe, C told him, that he had it 

3 not by him, but, that his lawyer kept all his 

1 | writings for him, as not thinking it ſafe to 

reep them in his own houſe, where all forts 

of company reſorted. Then & applied to 

4 LA, telling him, that he was about agreeing | 

x with a Perſon ber re-building part of the 

9 premiſes, 
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"premiſes, at ſo much a foot ſquare, which 
would better his ſecurity, and deſired him 
to let him have the original leaſe, that he 


might ſee the dimenſions of the houſe: 4 


would not truſt G with the leaſe in his own 
power, but went home with him, and, 
after he had been there ſome time, G ſent for 


Band his attorney, telling them, he had now 
the original leaſe, which they might ſee; 
and upon their coming to his houſe, G went 
into the room where A was, and deſired him 


to let him have the leaſe, to ſhew the per- 
fon he had mentioned, for that he was now 
in the houſe. Accordingly, Alet him have 
the leaſe, which he carried to B, who, be- 
ing ſatisfied therewith, lent him the money, 
2 took a mortgage of part of the pre- 
miſes, inſiſting at the ſame time to have the 
Principal leaſe delivered to him. But 6 
urging, that it | concerned much more 


than what B had in mortgage, ſaid, he 
could not part with it. BZ permitted him 
to keep it, and he, thereupon, in an hour's 


time, delivered it again to 4, without ac- 
quainting him with what he had done; and 
A ſwore expreſsly, in his anſwer, that he 
had no notice of this tranſaction, or of B's 
mortgage. Afterwards B lent G a farther 
ſum of money, and he prevailed on A to 
let him have the leaſe a ſecond time; but 

| A did 


| ( 63.) 13 
A did not know the occaſion for it. Then 
G failed, and 4 brought his ejectment and 

| recovered; after which, a bill was filed bv 

B to have A's mortgage poſtponed, upon 

the ground, that it was a manifeſt fraud in 

, and that I was privy to it. But this 

Vas denied, becauſe there was no manner 

of proof, that 4 knew any thing of B's 

lending this money, and if there had, yet 

= appeared guilty of ſo much a groſſer 

Z neglect, that he ought not to prevail ; for A 

W intruſted G with his original leaſe but for a 

very little while; but B took his word, 

4 that he could not part with it, and left it 

WT wholly in his power to go on in defrauding 

1 whom elſe he choſe: Beſides, it appeared, Fs 

that 4 was impoſed upon by G; for he parted 

We with the leaſe only to better his own ſecu- 

WT rity, and had the moſt ſpecious pretence 

4 | that could be for it; and, therefore, it could 
not, without manifeſt proof, be objected to 

him, that he let G have his leaſe to ſhew 

KH B, or with a deſign to draw i in B to lend ED 

+ his ane, 
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A But akhouah a court of equity has not au- 
8 thori ity, on the ground of its own Pecul iar 
er furiſdiicn, to poſtpone a mortgagee on the 
0 mere fact of the mortgagee's accepting the 


3 mortgage, without calling for the title-deeds, 
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or being ſatisfied with a reaſonable excuſe for 


their non- production, where all other cir- 
ſtances ſtand indifferent, and the legal eſtate 


is veſted in ſuch mortgagee by force of the 
inſtrument of conveyance; becauſe, in ſuch 


caſe, there wants equitable facts, on which 
ſuch court may found a juriſdiction, without 


the exiſtence of which circumſtances, the 
legal maxim that eguitas ſequitur legem pre- 
dominates, yet wherever the claimants ſtand 
upon equitable foundations only, there the 


bare circumſtances of the one claimant having 
neglected to take in the title-deeds, and of 
the other having uſed that precaution, and 


_ poſſeſling them, are ſufficient to give him 2 

ſuperior equity, by reaſon of his ſpecific lien, 
all other things being equal: which 
ſnews, that, in the forther Caſe, courts. of 
equity have withheld their arm, not becauſe 
the principles upon which they act, having 
juriſdiction, would not go all the length re- 


quired, but becauſe they were deficient in 


Point of juriſdiction; the abſtract fact of the 
mortgagee not taking the title-deeds, not 
furniſhing ground to impute to him fraud, 
deceit, or ſuch groſs negligence, as furniſhes 
an inference of fraud, in the abſence of which 

7 ſuch courts are incapable of ing. 


The 
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The caſe of Stanhope and the Earl of Ver- 


ney, before Lord Nortbington in chan. July 
27, 1761, appears to me. to warrant the 
above obſervations. The caſe there was, 
that $ being ſeiſed in fee of certain eſtates, 
ſubject to an outſtanding term of years in 
R and E, by indenture of leaſe and releaſe, 


dated the 4th and 5th days of June 1732, 
WT conveyed them to D and her heirs, for ſecuring 
: the payment of 1000, and intereſt, and cove= 
nanted to produce the deeds reſpecting the 
terms for years, Afterwards R and E aſ- 

WT ſigned the term to other truſtees, in truſt for 
s, his heirs and aſſigns; and then S, by inden= 
ture, dated the 19th of December, 17 32, con- 
eyed the ſame eſtates to V, by way of 
mortgage, for ſecuring to her 3000 1. and 
W intereſt, with a declaration that the truſtees 
f of the term ſhould ſtand poſſeſſed of the 
term in truſt for her, and the deeds reſpect- 
W ing it were delivered to her, and neither ſne 
nor the truſtees had notice of the mortgage to 
D. Afterwards D brought an ejectment; V, 
ho claimed under NV, defended it, and 
ſet up the term with a declaration of the 


Stanhope v. 
Verney. 


| vid. Co. Lit. 


laſt edit. 
293. 3. | 
in note. 


truſt of it in fayour of N; upon this, D 
brought her bill equity. The queſtion was, 
which ſhould be preferred? D, who had 


me firſt declaration of the truſt of the term, 


or V, who had the ſubſequent declaration " 


"obs 5 . 


(6.)' 

che truſt, but had the cuſtody of the deed, 
Lord Nortbington held, that a declaration of 

truſt in favor of an incumbrancer, was tanta. 

mount to an actual aſſignment, unleſs a ju. 

_ ſequent incumbrancer, bona fide, and withour 
. notice, procured an aſſignment; and that the 
| cuſtody of the deeds reſpecting the term, with 
a declaration of the truſt of it, in favor of 
a ſecond incumbrancer, was equivalent (a) to 
i equity. an actual aſſignment; and therefore gave 
him an advantage over the, firſt incumbran- 

cer, which equity would not take from him, 


Upon the whole, therefore, the queſtion WM 
ſeems ſtill open upon the conſtruction of the © 
ſtatute of the-27th Elizabeth, whether, un- 1 
der that ſtatute, ſuffering the title-deeds to ; H 

be retained, contrary to the import of the 3 
deed of contract, where the ſame cannot be 
accounted for on good grounds, is-not frau- 9 ; 
dulent as to purchaſers; and the procedure 'Y 
of courts of equity on caſes of that ſon Wi 
ſeems favourable to this conſtruction againl | E. 
rhe title of the firſt —— ſo « circum. 2 
 Ranced, | 1 1 E 
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CAP, Iii. 


Ot what ig neceſſary to conſtitute a 
Mortgage of Lands, cc. 


1 


To conſtitute a valid mortgage, there 

+ I muſt be a mortgagor, who muſt be a 
= perſon capable of granting, conveying, or 

is | aſſigning the land or thing mortgaged, and 

b 5 not diſabled by any legal or natural impedi- 
ment. A mortgagee, who muſt be a perſon 
| 3 capable of a grant, conveyance, or aſſign- 
ment to him, and not diſabled to receive 
4 the lands or things grantable or aſſignable: 
| 1 And a thing mortgaged, which muſt be 
WF granted or affigned in that order and manner 
which the law nn, 
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_— 
S to the mortgagor, it may be obſery- 
ed, that whoever is diſabled by the 


common law to take land, is alſo diſabled 
to make a mortgage of it; and alſo many 
perſons, who have capaciry to take lands, 
have no ability to mortgage them; as men 


attainted of treaſon, felony, or in a præmu- 


nire, aliens born, ideots, madmen, men 
blind, deaf, and dumb, from their nativity, 
femes caverts, infants, men under dureſſe, Sc. 
for conveyances made by perſons under theſe 3 : 


diſabilities may be avoided. 


5 6 ct perſon who hs an eſtate in fee- 


ſimple | in lands, tenements, or hereditaments, 
whether the ſame be legal or equitable, not 
affected with any incapacities above alluded 
to, may be a mortgagor, and may pledge 
ſuch eſtate, to the utmoſt extent of that : 
| intereſt, > 
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And ſome perſons alſo, who have but a 
| qualified intereſt in lands, tenements, or 


hereditaments, may be mortgagors—as te- 


like. - 


And if tenant in tail mortgage lands, the 
court of chancery will ultimately compel 


S nants in tail, for life, for long terms, or the 


him to ſuffer a recovery, that being neceſ- 


4 n — to his a a yoo! title. 


But hae the mortgagee. brought his 
bill againſt the mortgagor to compel him, 


Sutton u. 
Stone, 


| 4 Atk. Tor. 


as tenant in tail, to make a good title by 
ſuffering a recovery, it was faid that the 
court of chancery would not point out what 


ale the mortgagor ſhould make, but would 


decree him to make ſuch title to the mort- 


3 gagee, as he was capable of doing; and 
3 accordingly, that court directed a good title 
1 to be made by the defendant to the plaintiff, 


And, in ſome inſtances, perſons who 


WW have no intereſt in lands mortgaged, may 
become mortgagors, by virtue of. a Power 


or the like, 


e ee, 


although they have no intereſt in the land, 
&c. mortgaged, ſhine are inveſted with that 
„ capacity, 


396. 


1 
capacity, by expreſs authority from thoſe 


through whom they derive ſuch power; others 


receive that capacity, as involved in other 


capacities of a more enlarged and efficient 
nature; and others, again, are clothed with 
that capacity by inference of law or equity, 
reſulting from the evident intention, that 
ſuch capacity ſhould be annexed to the cha. 


racter of the perſon inveſted with ſuch power, 
the object for which ſuch intereſt was con- 


ferred, not being attainable without that 


power being 3 


Truſtees, 5 . expreſsly by vir- 


tue of ſettlements, deeds of truſt for diſ- 


charging of debts, and the like, to raiſe 
money by mortgage, fall under the firſt cla 
i of mortgagors laſt mentioned. 


. Will. 9. 


Under the 1 aw . : i 
laſt alluded to, thoſe perſons are included, 
who are inveſted with the powers of fale, 

for the purpoſe of raiſing money for pay- 
ment of portions, debts, &c. For a power 


to ſell for ſuch purpoſes, implies a power 


to mortgage, which is a conditional ſale. 


- Ada 6 Banks | 


3 P. Will. x. 
= Chan. Ca. 


Pre. chan. 
3955 396. 


The third claſs above-mentioned, com- 


1 prehends truſtees upon truſt to raiſe money 
out of the rents and profits of lands for 


merito- 


K 


meritorious purpoſes, or within a limited 
time. Such perſons, when ſo intruſted, un- 
leſs there be words to reſtrain the meaning 
of the terms rents and profits, and confine. 


them to the receipts of rents and profits as 
they accrue (as if the truſt be expreſsly to 
pay debts and legacies or portions, out of the 


annual rents and profits) are, on an equi- 
table conſtruction of the ſettlements by 


which they are conſtituted truſtees, con- 


ſidered by the liberal conſtruction of theſe 


words (the lands, and profits of the land, 


being the ſame thing at law) as inveſted thereby 


with a power of raiſing it by anticipation, as by 


Vid. Okeden 
ov. Okeden. 
1 Atk. 550. 


Co g Litt. 46. 


ſelling, and conſequently mortgaging; theſe 


being the only means by which the truſts, 


they were conſtituted to perform, can be effec⸗ 
tively fulfilled. This, therefore, i is a conſtruc- 
tion, made in order to effectuate, ſubſtan⸗ 


tially, the end and intention of the parties, 


in expounding inſtruments conſtituting truſts. 


which intention ought always to guide us 25 


As in the caſe of a deviſe of lands to truſ- 


tees on truſt, out of the rents and Profits 


to pay debts and legacies, which, in the 
caſe of a vill, authoriſes the truſtees to ſell, 
and conſequently to mortgage the land it- 
ſelf; or in the eaſe of a truſt created to pay 
portions out of rents and profits of an eſtate 
at prefixed days, and within a period, during 


Lingon v. 
Foley. 
2 Chan. Ca. 
205. | 
1 Vern. 104. 


Backh aufs « v. | 
Middleton. 


F 4 | | which 4 Chan. Ca. 
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* 
which the ſame cannot be raiſed out of the 
annual profits, which alfo implies a power 
of ſale or mortgage within the intention of 
the truſt, A truſtee, therefore, in either of 
theſe predicaments, may be a mortgagor ; 

for though the ſtrict and natural meaning 
of the word profits, as oppoſed to land, is 
annual profits, yet, in a more enlarged ſenſe, 
and in order to prevent an inconvenience, 
it is now taken in ſuch caſes to include 
every mode by which land may be made 
to yield profits, out of which, money fo 
charged upon it may be taken, and, con- 
ſequently, to include ſale or mortgage. 

And this conſtruction has prevailed ever 
ſince the time when lord Somers 8 in 
chancery. 


Here two points obviouſly offer chem: 
8 ſelves for our conſideration, | 


Firſt, in what caſts money, charged on 
lands for ſuch purpoſes as are above alluded 
to, may be raiſed by mortgage, 


Secondly, at what time fuch ; money may 


FE be raiſed, 


Firft, no al mention need be made 
of a ſpecific time, to bring a caſe within 
this rule of conſtruction, as it is ſufficient 


6.78: F 

if enough be ſaid to furniſh the court with 
a reaſonable ground, to ſuggeſt the period 
which muſt have been ended. 


Thus, in the caſe of Trafford and Abos, Trafford u. 


ſhton. 


the truſt of a term for 99 years, limited 1 P. Wil. 
after an eſtate for life to huſband and wife . 
in a ſettlement, was declared to be, that, 

if A. the tenant for life, ſnould die without 
iſſue male, and ſhould leave one or more 
daughters, then, the truſtees ſhould, cut of 

the rents and profits, raiſe 80co/. for the 
daughters of that marriage, as ſoon as con- 
venienily might be, without limiting any ex- 
preſs time when the portions were payable; 
and a farther truſt of the term was declared, 
that, if there ſhould be a ſon and a daugh- 
ter, or daughters, by the marriage, in ſuch 
caaſe, the truſtees ſhould, as ſoon as poſ- 
ſobble, raiſe 10001. a piece for the daughters, 
payable at 21 or marriage. This term of 

= 99 years was not made without impeach- 
ment of waſte, Huſband and wife were 
both dead, and one queſtion was, whether 
chis $000). ſhould be raiſed otherwiſe than 
out of the yearly rents and profits. And, 
it was held, that it ſhould be raiſed by ſale 
or mortgage. And the principal reaſon 
was, becauſe the words profits of lands, eſ- 
pecially when to pay debts or portions, im- 
plied 
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paid 4g ſoon as conveniently might be; now, 
that was preſently, for the daughter being 
twenty one, at the death of tenant for life, 
and marriageable, it was then convenient, 
And it was decreed, that the portions ſhould 


head of equity, confine this implication of 
a power to raiſe profits by anticipation on 


laſt caſe) for the payment, at which period 
the profits, if taken as they ordinarily ac- 


truſt; and certainly courts have laid great 


reaſonable time, unleſs by ſuch abap 


6 


plied any profits that the land would vield 


either by ſelling or mortgaging. And it was 
ſaid, that here was a certain time named for 


payment of the portions, and that implicd, 


though not expreſſed, viz. they were to be 


be raiſed by ſale or mortgage, as ſhould be 
agreed by the maſter and the parties, 


And, although the authorities on this 


time is mentioned or alluded to (as in the 


crue, will not effect the purpoſes. of tlic 


ſtreſs upon that circumſtance, as authoriſing 
them to enlarge the power of the truſtees; 
yet che principle, it ſeems to me, may be 
extended farther, viz. to all caſes where 
the intention of the parties and purpoſe to 
be effected, cannot be brought about within a 


298 
IT * 
3 
We. 8 
a 99 
N. 


* 


. 


Thus, in the caſe of Stanhope and 7 backer; 


where lands were conveyed in ſettlement 


to truſtees and their heirs, to the uſe of A 
for life, then to B for life, remainder to C, 


their ſon, for 99 years, remainder to his in- 
tended wife for her jointure, remainder to 


the firſt and other ſons of the marriage 
in tail male ſucceſſively, remainder to the 


A daughter and daughters of that mar riage, 


and the heirs of their bodies, till they 


ſhould, out of the rents, iſſues, and profits 


of the ſame premiſes, have raiſed and re- 


ceived the ſum of 3000/. with remainder 
over after the ſaid ſum raiſed. The court 
having determined, that the limitation to 
the daughters, was but a ſecurity till that 


E | money was raiſed, held that the 3000 J. 
I being to be raiſed out of the rents, ſues, 
and profits, if the ordinary or annual rents 
and profits of the lands would not raiſe the 
money in a convenient time 70 anſwer the 


intent of the ſettlement, which was to provide 


portions for the daughters, the ſame might 


be decreed in a court of equity to be raiſed 
by a ſale or mortgage thereof, which were 
the extraordinary profits of the ſame lands; 


for, otherwiſe, if the daughters ſhould be 


Wy confined to raiſe the 3000}. out of the an- 


nual rents and profits only, they would be 


rating out their portions, and might never 


have 


Earl of Bath v. 
Bradford, 
2 Vez. 587. 


C's 
have any Fi adequate for the > proviſic 


intended for them. 


And a truſt created 1b will for; payment of 


debts, whether they be ſimple contract, or ſpe- 
cialty (for as to the truſt both are on a foot. 
ing, though there be no term created for 


that purpoſe) gives, in a court of equity, 
incidentally, authority to make a mortgage 


or fale; becauſe, the eftate, by virtue of 
ſuch deviſe, becomes a truſt, and ſuch court 


having juriſdiction to liquidate it, after li. 


. wy give : intereſt for the deb. 


Then the debt, being a gros ſam with 


the intereſt, becomes an incumbrance, and 
a mortgage may be made to pay it off; and 
in ſuch caſe, the creditors, if not paid, can 


have no relief but by application 'to a court 


of equity, becauſe they can have no action 
' againſt the heir, or againſt him and the de- 
vifſee; and then, when all or any of the cre- 
_ ditors join in, or bring a bill for ſatisfaction 


bills brought by creditors, decree money ti 


of their debts, and to have a performance 
of the truſt by ſale or mortgage, from the 


moment the mortgage 1s made, that allo 
it ts clear, « carries Intereſt, | 


4 And as the court of chincer y will, upon 


be 


_— 


(7) 

be raiſed by mortgage or ſale, ſo they wilt 
| ſupport. truſtees, who mortgage without 
| ſuch decree firſt had, #if it be fairly dane; 
| for the truſtees ' need not wait for a decree 
of the court, which, if it were neceſſary, 
would oblige every perſon to come there, 


, plain, if we conſider the nature of a de- 
e ceree of that court, for ſuch decree does not 
x RR £72272 or give a right, but only enforces an 
rt execution of a oſt and your __y ow 
„Vn. 


A in ſuch bs equity acts by anas 


caſe of deſcent, or heir and deviſee joining 


real aſſets (which in juſtice they ought to 


them for the debt, to be levied out of the 


ce Wy Eſtate; but, becauſe it cannot be known 
he BR how much the value of the land deſcended 
% or deviſed is per annum, there iſſues a 


but they may do it without: And this is 


= jogy; 3 for, if a bond creditor 5 bring an ac- 
don againſt the heir at law, or againſt him 
and the deviſee jointly, and (ſince the ſta- 
tute of fraudulent deviſes) if the heir, in 


im caſe of a deviſe, come in and confeſs. 


do) in that caſe judgment goes againſt 


WT writ of enquiry to the ſheriff, and the 
WT judgment proceeds, that the ſheriff ſhall 
deliver the lands to the plaintiff doncc de- 
bitum predifum levauerit; then the ſheriff 

makes 


W 


( 


makes an enquiry in nature of an extent, 


fixes the extended value, which is always 
much below the real value of the lands, 
and delivers them to the plaintiff, accord- 
ing to that value. The remedy that the 
heir and deviſee have, is by /cire facias, to 


have an account and the lands delivered 
back. But a court of law will do that only 


according to the extended value by the 
| ſheriff; therefore, the heir and deviſee mult 


come to a court of equity, to have it ex- 


tended according to the real value, and to 
have it back afterwards : But the court will 


| Inſert terms, namely, upon paying intereſt; 
for a court of equity will not extend its 


85 power to aſſiſt the heir at law or deviſee, 


 Creen v. 
Belcher. 5 


1 Ak. SO5s 75 


but according to equity, by making him 
anſwer ſatisfaction and do Juſtice ce. 


The declaring an eſtate * to be charge- 
able, and to ſtand charged with the raiſing 


a ſum of money for the benefit of children 


unprovided for, in ſuch manner and in 


i ſuch proportions, as the ſurvivor of the fa- 


ther or mother ſhould appoint,” would not 
only include a power of raiſing the monej 


by mortgage or ſale, but a a certain deter. 


5 minate time for railing 1 it. 


3 


E 79 6 3 
And portions. may be aſe by mortgage, 
whenever, by. conſtruction of law, they be- 
come payable; for, from that time they 
bear intereſt, but not before, unleſs there 
be a ſpecial proviſion to that effect on limit- 
ing them; becauſe, portions do not carry 
intereſt as due thereon by virtue of their own 
intrinſic nature, but in reſpect of forbear- 
ance of payment, as in caſe of any other 
dee n due. 


But, rad a truſt 905 a term be raiſing 1 ». Ci. 
© portions preſcribes a particular method for oct 1 
raiſing them, it implies a negative, that they n 

WW ſhall not be raiſed in any other way: as if Erelyn. 

| it authoriſes the truſtee to raiſe and pay out 1 . 
L | of the rents and profits of the eſtates charged, 3 P. WII 
2 as well by leaſes for one, two, or three lives, 6.8. 
W or for any number of years determinable 

WT thereon, as for twenty one years abſolute at 

me old rent, a certain ſum for daughters por- 

W cions; for, in ſuch caſe, it is as much the 
intent of the ſettlement, to confine the man- 

der of raiſing the portion to leaſing, as to 
ſccure any portion at all, and, conſequently, 

it would be a phi breach of truſt to raiſe 

it it any other Ways 
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Y 9 
: Ligand, a deviſe for payment of debts; for, by the 


„ j» Browhy- : : 
| Chan, Rep. Vords and conſtruction of the ſtatute of de 


33% vuiſes, the deviſing an eſtate for payment of 


cw). 


And, in ſuch caſes, where the words and 


intent of the parties are plain, no argu- 
ments from the inconveniences that may re- 
ſult to the objects of the ſettlement, from 
_ the preſcribed mode of raiſing the money, 
are of force; becauſe, the ſame ſettlement, 
which orders the payment of | portions at 
eighteen or twenty, or, as ſoon after as the 
fame can be raiſed by the means pointed 
out, might order the payment thereof at 
forty years old ; the ſame ſettlement, which 
provides a large ſum, might have provided 
a ſmall ſum; but the parties would have had 
no right to complain, or, if they did, could 
not be relieved. In theſe caſes, the deed 
muſt determine for itſelf, It might as well 
be contended that, in ſuch caſes, the truſtee 
might make a leaſe, for four lives, or for 
years determinable upon the death of four 
lives, or, that they might make a leaſe for 
years reſerving leſs than the old rent, as to ſay, 
that under ſuch a truſt, they might make a 
mene or ſale of the term. 5 


And, the fame obſervation i is applicable to 


debts, takes the caſe out of the ſtatute, and 


then the debt, ſtanding as it ous have 
done 


* * * Ks Ne 54 FR * W * LA A, = 9 
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| done before that * was made, the ere · 


ditor can come upon the real eſtate only in 
ſuch manner as the will direfs. Thereforg, 

where one deviſed his eſtates to truſtees, .in 

truſt to pay the yearly rents and profits, in 


annuity, and in payment of ſuch of his debts 
and the intereſt thercof, as his perſonal eſtate 


Cs ee TIC 
2 = \ 3 2 75 3 8 — 12 3 * 


thereto, to pay his brother an annuity of 
one hundred pounds per annum, togontinue 
ill after his 4 affecting his lands, ſnould 
ve paid off by t 


˖ held, that there could be no ſale or mort- 
„esse, it Deng te clear intent of the teſta- 


alienared for nen ol debts. 


Vor- 3 


diſcharge of hig wife s jointure and his ſiſter's 


ſhould fall ſhort of ſatisfying, and, ſubje& | 


e rents and profits of his 
eſtate, and, immediately after the payment 
o his debts, then two hundred pounds per 

WW 4mm, in lieu of the one hundred pounds, 
and an additional annuity of fifty pounds 

WF to his ſiſter; and, as to the reſidue of the 

W rents and profits, gave them over; it was 


- ſhould be 


=. 


And he law a be th . 10 0 3 e Pech. 8 
were ground; from whence it neceſſarily muſt 2 P. n 
be inferred, that portions were meant to be 659. 
# raiſed y perception ↄf profits: As if che 
; leaſing power for raiſing portions were re- 
W trained, « ſo as ſuch leaſe or lgaſes ſhall 
0 4.0 die 


Ixy v. Gilbert. | 
2 P. Will. 7 * 


„ 


( 
ceaſe and determine, when the money ſhall 
be raiſed ;” for, ſuch a clauſe furniſhes the 
ſtrongeſt argument imaginable, that the ſel. 
ler did not intend a ſale of the premiſes for 
the raiſing of thoſe portions, but only to do 
by preception of profits, when, even a 
| leaſe thereof was not to continue after the 
portions raiſed, which could not be, if, after 
thoſe ſums were raiſed; and the children paid 
off, the term was ſtill to ſubſiſt for a pur- 


chaſer or mortgagee; it would not be poſ- 


ſible chat the term could ceaſe, on raiſing 
the portions, in any other ſenſe or way, t 7 
E. eee chem out wo the . re profits. : 


| However, the value of the rte and the 
length of time it would take to raiſe a ſum 
charged, coupled with the object, might 
poſſibly, in ſome inſtances, be material, not · 
eee the mode was limited in ex- 
mou terms. 
5 ut, where a — had Wiles money 

n an aſſignment of a term fs circum- 
ſtaneed, and had ſuffered the mortgagor to I 
continue in poſſeſſion, and to receive the 
rents and profits, under the clauſe in the 
mortgage · deed, that it ſhould be laggful for 


| the mortgagor, to take the profits without 


account until default of payment, ſo that 


1 5 | he, 


Ss fuch ſecurity, if the law were there. 


== .- Wu 


{A 


(33) 


he, by that clauſe, was in the nature of a 


tenant at will to the mortgagee ; it was held 


| that ſo much of the profits, as the mortga- 


gor had received, mult go-towards the pay- 


ment and ſinking of the portions, and that the 


mortgagee muſt reſort to the mortMgor or his 


W intereſt; but, as there was a Power of leaſ- 


ing, the maſter was directed to ſee how far 


W the land might have been charged by leaſ- 


ing, and whether any lands were vacant; 
and the court reſerved the conſideration, 


how far the eſtate ſhould be e 25h of 


able, 


I But, if a man has power to Sage ab 
any ſum not exceeding a ſpecific ſum men- 
W tioned, he mayliaiſe the ſame by mortgage; 


for, he may, notwithſtanding, charge it 


with the given ſum and intereſt beſides; be- 


cauſe, the intention, in ſuch caſe, is to 


charge the premiſes with the Principal r mo- 
ney, and that, of courſe, carries intereſt, 
for nobody would lend the ſum charged 


Pet ee to POPE mori upon 


land bygrirtue of powers, will not be con- 

fidered as having acted in execution of ſuch 

payers unleſs i it be fo ſtated in the mort- 
n+ C9 - gage 


Lok Kilmury 
v. Geery, 
2. Salk 538. 
Eq. Ca. br. 
341. 

Earl of Bath 
v. Earl of 
Bradford. 

s Vez. 536. 
Evelyn v. Eve- 2 
lyn, 


2 P. Will. 591. 


As applied 
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gage- deed, or N a neceſſary inference from 
the res geſtæ between the parties; nor will 
a court of equity relieve the martgagee, if 


chis be neglefled. 


Theretihe, where there was tenant for 


life, remainder in tail, remainder over, un. 
der a ſettlentent, with power to tenant for 
üfe by deed in writing, to charge the eſ. 
tates in ſettlement with 20007, and the te- 
nant for life, and the remainder man in tail, 
' without reciting the power, conveyed the 


lands in fee by way of mortgage ; it was 
held in chancery, that the tenant in tail, 


Joining with the tenant for life in the con- 
veyance, and not reciting the power, it 
could not be taken to be a eee ane in 
execution of che power, but 


9 


Secondly, as to the time at Aich u money, 
proyided for portions, may be raiſed by 
0 or _ of * 


ET 5 as to the time at which por- 


tions ſhall be raiſed, ultimately reſolve 
themſelves into mere inquiries into the in- 
tention bf che parties, from whom they are 
derived, at the time of their being provided; 
and they ought always to be «preſumed to 


have been intended to be raiſed at that pe- 
| : riod, 


_ contin 
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riod, when the receipt of them will be moſt 


beneficial to thoſe for whom they are pro- 


; vided, unleſs it be ſhewn that the parties 
meant otherwiſe. Upon this principle it 
is a rule, with refpect to , terms 


for raiſing portions, that, whenever all that 


pectant upon the eſtate for life, 


as dead without iſſue, whenever the wife is 


dead by whom he is to have iſſue; (a) 
the failure of ide male between the parties 
is tantamoun ng. to the deceaſe of the father 

= without iſſue male of the body of his wife. 
The term is then conſidered as veſting 6 
14 intereſt, though not to take effect in point 
=_ of profits until after the death of the father; 

3 for, that he mult die 1s gertain, though the 

= time when is uncertain; and if the time 

f FA mentioned for the veſting and payment is 
come (viz, twenty-ane, or marriage, &c.) the 


= 9 


„) Theterm veſts in intereſhor ariſes in equity imme- 
: diately when, whether it ſhall ariſe or not, ceaſes to be 
ent, and, therefore, in this reſpect, #5 diſtinction 
taken by lord Parker between the cafes Butler and Dun- 
5 combe, and Saville and Saville, on the ground of all the 
profits being diſpoſed of, ſeems of no conſequence. | Sco 
7 Stainforth and Stainforth, 3 Chan. „ Rep. 201. 


8 3 term 


i contingent, annexed to ſuch terms, has hap- 
pened, the term ſhall be conſidered as com- 
mencing, in the nature of a remainder ex- 
which pre- 
cedes it; and, therefore, a father is taken 


FI * 


5 ( 86 ) 
= 3 Chan. Rep. term may be mortgaged or ſold, though 
h. in remainder and not in poſſeſſion ; for then 


is the equitable commencement of the term, 
| 833 - . One of the earlieſt 48 We en with of 
Sir T. Jones, this deſcription, is that of Graves and Mal. 


Eq. Ca. Abr. tion, which was determined at common 


Fat. 44. Car, law: There, A made a ſettlement to the uſe 
R of himſelf for life, remainder to the uſe of 
jection be- his firſt ſon in tail male, remainder to truſ- 

; — — _ tees for forty years, remainder to hinaſelf 
n fee: The term was declared to be a truſt, 
that, in caſe it ſhould happen that the ſaid 4 
ſhould die without Nie naſe his body, BE 

GOTTEN ON HIS WIFE, „then the truſtees 
ſhould raiſe certain given © Wm for daughters 
Portions, payable at the age of twenty one 
or marriage, with a proviſfion for main- 
tenance in the mean time. The wife died, 
leaving two daughters and no iſſue male. 

And it was reſolved by Lord Chief Juſtice 
Pemberton, and Dolben and Raymond, Juſ- 

+ tices, that the right to the portions was velt- 
ed by the mother's death without iſſue male 
in the life of the father; for, otherwiſe, the 
father might live ſo long, that they might 
be of little ſervice; and, that the truſtees, 
after the death of the mother and in the life 
of the father, might ſell their intereſt in the 
term (hong it could not take effect in 
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poſſeſſion in them, or their vendee during 
the life of the father) to raiſe maintenance, 
| Fa fob payment of the portions, if any of 
the daughters attained the lage of twenty-one, ,. 75 
or were married in his life-time. 115 * 


FM. 


2 * 


F And i in 8 1 nb Gaund and. FIN) Gerard v. 
% rd. 
Where 4, upon his marriage with B, ſettled * vw 271. 
an eſtate to the uſe of himſelf for life, and Aly So 7 
ben io bis lady for life, and fo to his firſt and Approved b 
| : 3 5 1 l R Lord Cowper _ 
= other ſons in tail, and if he ſhould die with- in Corbett and 

out iſſue male, having one or more daugh- 9 


| 203. | 
ters, then to the uſe of truſtees for five e 1 


hundred years upon truſt to raiſe 50001, v. OD, 
for ſuch daughter, if but one, at her age of 8. 1 
twenty-one years, or day of marriage, which _—_ * 
= ſhould firſt happen after the deceaſe of the Will. 707 
= Mſ9aid 4 and By or within fix months after 
either of thoſe days or times, ſo as, that, if 
 fuch marriage was had ig the life-time of her 
= parents or grand parents, the ſame ſhould To 
be had with their conſent. A, the father, died, . 
the daughter having attained the age of 
twenty- one in his life- time, and the mother 
bim ſurviving; and, on a bill preferred 
by the daughter to have her portion raiſed, 
it was ſo decreed hat, upon the whole of 
the deed, appearing to be the 1 intent : for, it 
pas ſaid, that although the firſt clauſe for 


payment of the portions, had it ſtood ſingle, | 
; * 4 had 


0 


= ( 
had been pretty plain, that it could not have 
been paid till after the deceaſe of the father 
and mother, yet, by the ſubſequent word 4 
FL it ſeemed to be ififended that it mould have 
"*been paid in their life-time upon marriage, 
incaſe ſuch marriage was had with conſent ; 
and, therefore, the words after the death of 
the father and mother were rejected, in or- 
der to raiſe the portion, at the time when, 
for the conveniency, and to promote a. pro- 
* per match for the daughters in marriage, 
which js the natural and true uſe of it, the 
ſame * to be raiſed. 


1 i the tals of Staniforth FR 1 Staniferth, Y 5 
5 x 4 creed at Powis-Houſe, by the Maſter of the 
Fade . Rolls in the third of Queen Aune; lands 
* P. Win. 707. were ſettled, on the marriage of S with C, 
: to the uſe of S for life, remainder to the heirs 
male of S and CV and if it ſhould happen 
that the ſaid & and C departed this life leav- 
ing no iſſue male, then to tx 
hundred years from the devfaſe af he 
vivor of the ſaid & and C, for raiſing portions 
for daughters. $ died without iſſue male, 
leaving a daughter; and on a queſtion, 
1 when the portion ſhotffd be raiſed and 
* - - . po a6 © -qurt of Chancery decreed, it 
+ ſhould be raiſed and paid in the life-time of 
C N jointure covered, che eſtate) with 


intereſt 


. 
* 
f I a, 4 
. . 
* » [ 


- * 
2799 1 
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intereſt from filing the bill, and ha. though 
there was no expreſs time limited forypay- 
melt thereof, and conſequently it might be 


of the ſurvivor. 


expectant upon ſuch a term. * 


In this caſe, one, on his marri 


or mortgaging. The father died without ifſug 
male, leaving a wife and daughters. One 


wido ws eſtate for life, and to the payment 
bill preferred by the daughters in the life- 
raiſedÞ it was fo decreed; his lordſhip ob- 
; raiſing portions in the life-time of the father 
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intended to be payable, only from the dea 


Lord Camden, when Chancellor, made a 
ſimilar deciſion, in the caſe of Smith and 
Evans, againſt a purchaſor of the reverſion, 


ge, ſettled Smith =. 
an eſtate of twenty pounds a year on himſelf Evans. 
and wife, and the iſſue male of the marriage, 
cen to truſtees, for a term of years upon 

W cruſt, in caſe he ſhould die without iſſue 

male, and leave one or more daughters living 

at his death, to raiſe 1201. for her or their 
portion or portions, by leaſing, aſſigning, 


then bought the, reverſion, ſubject to the 
: of the portions after her death, But, ona 


time of the mother, to have the money 


ſerving, that the old rule, with reſpect to 


as SY 8 * 

fo ( 9 ) 

or mother, and the authorities Senden _ 
it, were * ſtricthy right. 


* T he i upon rh theſe caſes art 
» * founded is, that, by the death of the mother, 
the poſſibility of iſſue male is extinct; there. 
fore, all that 1s contingent has happened; 
it is then become impoſſible that there ſhould 
be iſſue male; and, as to the father's death, 
that is not contingent, but muſt neceſſarily 
happen; and when the mother's dgath has hap. Wl 
penech it is then the ſame thing to ſay, when WF 
the father ſhall die without iſſue male by hi 
NOS as to lay when the father alk We: a 


And if there by no contingency e 
do a term fox providing portions, but the 
term is veſted, and the portion payable ata 
day certain, then, although the term be to 
ariſe in reverſion, after the death of the fi 
"ther, yet, if the money be made payable at 

a certain time, as at the age of twenty-one, 

or marriage, there the money will be decreed 
to be raiſed in his life-time, It is ſaid, in 
Freeman's Reports, p. 272, to have been ſo de- Bi 
cided, in the caſe of Lord Tracy ; and the 
ſame point was determined in thefeaſc df 
neyter v. Iieyter and Jones, where a ſettlement ws 
made to the huſband for life, remainder to tht 

wife fer I fe remainder to the firſt and other 

1 P. Win. 4 Fo; {ons 
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truſtees for two hundred years; and the term 


= wife, ſhould,” ut" of the profits, raiſe and 2 
pay 4000. for Young children, at the age of 
wWenty-one years, unleſs che perſon in re- 


| mainder ſhould raiſe and pay the ſame; qeainſtbisown 
| | | eliberate 

and the term was decreed by the Lords Com- agreement. 

miſſioners to be ſold, and the portions to e 

naiſed in the life-time of the father and TE 

mother. And this decree was afterwards 1 

a ffirmed by their Lorſhips on a rehearing. * 
And again upon an 26 ard to thaw Houſe of 

1 Lords. Wk 

1 

Aud, in ſuch caſes, e is no injury 1 T. wm. 

13 480. 709. 

- done to" the reverſioner, by debreeing the 5 

money to be raiſed; becauſe it being ben 

"= payable according to the principles adopted 

a N in a court of * it will, though not 

on "Reg, 2 ina 

ed a. | 


* But, 


tees, after the death of the huſband, and (9) 4 v. 8 


* 


ſons in tail male ſucceſſively, remaigder-to 2 Freew! 272. 
3 Chan. Rep. 


200. 


I Atk. 358. 
was declared to be upon truſt that the truſ- Easteinfortn 


N ay 
8 


This was a 
eaſe, where a 
man came to 
be relieved 


TORY the above caſes have been 


de- conſtantly admitted, as the law of the Court 
1 8 Chancery, yet ſome great men have con- 


was 
e 
24. S Rep. 8 


) Lord Cowper in Corbett and Majdwell obſerved, 
chat the word e and”? might be conſtrued digundlirey, nl 


ſidered 


TY 


KF M2 


„ fidere FIVE as going too far in favor of 
ts the heir, at the expence of the anceſtor; 
and, in reſpect of the inconveniences at. 
4 tending theſe determinations, whereby an 
eſtate may be eaten up, and devoured with 
intereſt (becauſe, if a reveffonary term, ſo 
circumſtanced, may be mortgaged, the por. 
tion may in time, by the accumulation cf 
intereſt, amount to treble the ſum intended 
ides which the mortgagee may forecloſe, 
6.4 and by getting reports of the money due, 
may make intereſt principle, as it muſt be 
after the report confifmed, and thereby the 
whole eſtate be ſwallowed vp) have ſeized upm 
any words or word in ſuch ſettlement, different 
from former caſes, to ſhew that the portion 
_ + ftill remained contingent, or from hence 
arguments may be drawn, that the intention 
of the ſeller was, that the term ſhould no: 
de diſpoſed of until it Fame into poſſeſſion, 
to diſtinguiſh ſuch caſes from thoſe we have 
mentioned, and make them exceptions to the 
general rule, whereby they might avoid de- 
termining in conformity to thoſe caſes, which 
have introduced een inconveniences. 


* 


24 


1 The firſt ſtand was made by Lord Cooper, 
— =p + in the caſe of Corbett and Maidwell ; 


LW: 640. there 4, the father of the plaintiff 8 wit, 


3 Caan. Rep, upon his marriage, ſettled lands to the uſe «i 
190. £ 
himſelf for life, remainder to truſtees for fut 


hundred i 


. 
+ of 


IS 7m) 1 
Bonded years, remainder to the dein male W 'vefled, 
of the body of his intended wiſe, and if he —— 
ſhould happen to die withont iſſue male of „ 
his body by his wife, there ſhould be 1 
one or more daughters of their two bodies, 2 Bro. Par. 
| which ſhould be unmarried, and unprovided ©7 - 


por at the time of his death, ſuch daughter 7 3 N 

cc but one) ſhould have 20007. and 300, per 

annum, iſſuing out of the profits, till the „ 
portion ſhould become due, the portion to „„ 
be payable at the age of eighteen or day bB , ©.» 1 


marriage, and a power for the truſtees to raiſe x 
it by ſale or mortgage of the term, or per- ied 
ception of profits. There was but one 
daughter of this marriage, and no ſon, and 

1 the wife died; and the daughter, being above 

me age of twenty-ongy, and married to the 

Wy plaintiff, the queſtion was, whether the 

We truſtees could raiſe her portion in the life- 


0: | | 

n time of her father? 2d. on-great conſe 4 4 <7 
ve i deration, Lord Cowper, admitting the caſes _ | 8 3 
e and diſtinctions before ſtated, ſaid, that, 

ie. leaving out the ſuperfluous words, and putting ©: 
hin the words which ought to have been inſert- E- 


ed, it would ſtand thus, © in caſe the father 

„ ſhall happen to die without iſſue male 

ce of the body of his wife, and there ſhall be 

* a daughter begotten between them, which 

* ſhall be unmarried or unprovided for at 

* the time of his deceaſe,” She was to 
Ps * FE) —— 


* 


* E 


. 


take by this deſeription, or elſe ſhe could 


not have this portion. Now, though the 
plaintiff's wife could not be then unmarried, 


yet ſhe might be pfövided for in her father's 
life-time, which remained ſtill contingent, 
becauſe nobody could yet ſay, ſhe would be 
unprovided for at the time of his deceaſe. 


But the deed went farther, and ſaid, Then,” 


that was at the time of his deceaſe, the ſaid 
daughter ſhould have 2000. paid for her 
5 portion, and in the mean time (that Was 
from failure of iſſue male until payable) the 
truſtees ſhould, out of the rents, iſſues, and 
profits, raiſe gol. per annum for her main- 
tenance, which muſt be after the father's 
death: for though theſe words © profits, Sc.“ 
might be conſtrued Þy fale or mortgage, 
- where they ſtood alone in a deed, yet, being 
there put in contradiſtinction to mortgage, they 

muſt be underſtood of annual profits only; 
and that could not be, unleſs you would let 
the maintenances run in upon the father's 
eſtate for life; ſo that it was plain that the 
words in the proviſo, © if he in his life-time 

c pay, or ſufficiently ſecure to be paid, to 
c ſuch daughter as ſhall be unmarried,” iM 


were there vitium clereci, by leaving out 
theſe words, “ or not provided for, at 


the time of his deceaſe; and if they were 
— inſerted, all parts of the deeds would be con- 
ſiſtent, and this plain and natural conſtruc- 


tion 


— 


* .. 35 ) 


PR wauld atiſe thereupon, that the father; 5 
at any time during his life, by paying her 


2000. ſhould defeat the term. 
40 | 


| But we mnt carefully diſtinguiſn. between 
caſes like the preceding, where part of the 
deſcription of the daughters was, that ſe 
ſhould be unmarried and unprovided for at 
the time of her father's death, and thoſe 
where proviſion only is made, in caſe the 
father Mould, in his life-time, prefer the 
daughters in marriage with portions equi- 
valent to thoſe provided for them by the 
ſettlement; and alſo between caſes where 
the words, “ rents, iſſues, and profits, are 
placed in contradiſtinction to mortgage and 
dale, and are applicable ta different objects, and 
vhere ſuch words are uſed together and in- 
adiſcriminately, as pointing out different 
modes of raiſing ſuch portions; for, | in either 
of the laſt-· mentioned caſes, Lord Cotper's 
reaſoning i in the caſe of Corbett and Maidcell, 
does not apply. „ * 


. 
* 


Thus where 4, upon his marriage with Hibblethwaite | 
B, ſettled his eſtate to the uſe of himſelf for E T. Takt. 
life, remainder to the uſe of his firſt and 3" - 

W other ſons in tail male, remainder to truſtees 
© for one thouſand years, remainder over; and 3 
che truſt of the term was declared to be, that * 4 


12 


8 H$ 2 


1 5 in caſe there ſhould be no i male of the 

| bodies of the faid A and B begotten, that 
ſtiſmould live to the age of twenty-one years, 

or be married and have iſſue, and that there 
ſhould be one or more daughter or daughters 


; of the bodies of the faid 4 and B, then the 
| 7 gg aid daughter or daughters ſhould have, if but 
= one, the furn of 4000 J. for her portion, and 
| if two or more, the ſum of 50007. equally 
1 * .» © be divided between them, at their ages 
| | of twenty-one, or day of marriage which 
= « ſhould firſt happen and, if there ſhould be 
3 but one daughter, that then ſhe ſhould have 


the yearly ſum of 1007. to be paid her 
half yearly, by equal portions for her 
maintenance ; and, if there ſhould be two 
or more, then the ſum of 1007. to be paid 
them half yearly i in equal ſhares, till their 
reſpective portions ſhould be raiſed and : 
paid; and, in caſe the portions were not paid, i 
that then the truſtees, their executors, &. 
ſhould, out of the rents or profits, or by 

© mortgage, or ſale of the | premiſes, or 
any part thereof during the term, raiſe and 
pay the ſeveral portions before limited; 
provided that, if the father ſhould, in his life- 
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| time, prefer them in marriage, with portions 
0 equivalent to thoſe therein limited, or that, 
| , after his death, the remainder man ſhould, 
hy % * their ne, pay chem portions equi- 
_ | 5 valent 

* 
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or daughters who ſhould live to attain the 
age of twenty-one, or be married, that then 
| the term ſhould ceaſe and be void. B, the 
wife, died in her huſband's life-time, leav- 
ing no iſſue male, but only three daughters, 


was, whether, upon this truſt, the daughters 


WT portions were 
We life-time? and i it was held by Lord Talbot, 


5 originally, and the part * 


ther's death, became veſted, and that the 


of the-premiſes, did not w 


nd it did not from thence follow, that the daugh- 

4; ters were to wait till the truſtees could make 
fe. WW their choice, which way they ſhould raiſe 
ons i cheir portions ; that might be making them 
vat, walt till their fortunes would be of no ſervice 

11d, do them; and though the mortgage or ſale 
u- Vas to be e the term, which was not . 
N OR 7 

ry * 4 
; 


valent, or "ORE there fiould be no danger 


who were all unmarried; and one queſtion 
Fe to be raiſed in their father's 


that the were; for that the term was veſted © 
ns were no longer 
contingent,” but, immediately upon the mo- 


option given to the truſtees of raiſing either 
by rents and profits, or ſale, or mortgage 
cant an inference, 
(which had been drawn) that the father's 
death muſt neceſſarily precede, ſince it was 
impoſſible for. the truſtees to raiſe the por- 

W tions out of the rents and profits during his 

WT life: for, in deeds, it was uſual to put in 
every way which might be made uſe of; but 


- Supra. 


wo TY —— "7 2 

5 » 

4 N . 
p * 


to commence in poſſeſſion till the father's 


death, yet the portion might well be raiſed 
in his life-time, it being no where ſaid, that 


the portions ſnould not be raiſed till after 
ſuch time as the term ſhould take effect in 
poſſeſſion. Indeed, had there been no ex- 


| preſs authority given to the truſtees to ſel 


or mortgage, there might have been ſome 


difficulty; but ſince they had the power of 


doing both, they might uſe that which 


| would beſt ſuit the intereſt of the daughter. 
As to the proviſo, whereby the term was 


made void in caſe the father ſhould, in his 


| life-time, prefer the daughters in marriage 
with portions equivalent with thoſe provided 
by the ſettlement, that had been objected to 


prove, that the parties deſign was, that the 
portions might not be raiſed during the 


father's life, by reaſon of the power reſerved 
to him of providing for them in his life-time, 
by portions equivalent; but, in that reſpet, 
this caſe differed widely from the caſe ot 
Corbett and Maidwell, for there it was pait 
of the deſcription of the daughter, that ſhe 
ſhould be unmarried, or unprovided for 2! 
the time of the father's death; which de. 
ſcription gave the father time to perform it 
during his life, for the reaſon before men- 
| tioned; but this was no ſuch deſcription, 
And the portions were decreed to be raiſed 


| With 
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wich intereſt from the mother's death, at 
which time they veſted, 


Again, ods pointing out the ſpecific 
and preciſe time when money is to be raiſed, 
will take a caſe out of the general rule; be- 
cauſe they imply a negative, that, till then, 


the preſcribing a law to the truſtee, which 
is to be obſerved. by him implicitly, and 


implies negatively, that no more than 30007. 


paid before er ene, 


* ; 1 kus, where, upon che marriage of 4 
W with B, the father of A covenanted to ſettle 
lands in the articles mentioned on 4 for life, 


iſed therein mentioned, remainder to the uſe of 
10 H 2 e 


W they ſhall not be raiſed, and if ſuch negative 
W words were added, it would be out of the 
queſtion; for a declaration of a truſt is like 


ſhall be raiſed; or as declaring that younger 
5 children ſhall be paid their portions at 
W cncnty-one, implies that they ſhall not be 


remainder to B, the intended wife for life, 
1 i: eemainder to the firſt and every other ſon 
en of the marriage in tail male, remainder to 
jon. vuſtees for five hundred years, upon the truſt 


Butler v. Dun- 
comb. 
2 Atk. 337. 


therein contains a prohibition to act otherwiſe 
than as directed: ſuch an affirmation implies a 
negitive, in the ſame manner, as declaring 
me truſt of a term, that 3000 l. be raiſed, 


Butler v. 
Duncombe. 
P. Will. 448. 
Fa Ukl. 357. 


(0 


the father in fee. The truſt of the term was 
declared, that the truſtees ſhould, from and 
after the commencement of the term, raiſe por- 
tions for the younger children of the marriage, 
viz, if but one younger child, then 30000. 
if more, 4000 J. to be raiſed by the rents and 
profits, or by fale, demiſe, or mortgage, 
and payable at twenty-one, or marriage. The 
marriage took effect, and there was one 
daughter. Then 4, the huſband, died, and 
| his father ſettled the eſtates on his daughter 
in law B for life, remainder to truſtees for 
five hundred years, the reverſion to himſelf 
in fee, The truſt of the five hundred years 
term was, that the truſtees ſhould, from and 

| after commencement of the term, by rents 
or profits, ſale, demiſe, or mortgage, raiſe 
3000 J. to be paid to the daughter, at her 
age of twenty-one, or marriage, but there 
was no proviſion for maintenance. And on 
a bill filed by the daughter and her huſband 
(ihe being under age) for the portion, the 
queſtion was, whether it was then payable, 
or whether it muſt wait until the death of 
the parent, the mother, who was then bu 
forty-three years of age? And i it was held by 
Lord Chancellor Parker, that it ſhould be 
raiſed prout the deed, namely, after the com- 
mencement of the term in poſſeſſion : for, that the 
Wee, by che truſt of the term, the por- 
6 tion 
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tion ſhould be raiſed after the commence. 


ment of the term, implied a negative, that 


it ſhould not be . before. 


But in the vilevoding eas Led Parker 


f took a middle way; though he refuſed to 


raiſe the portion before the term came into 
poſſeſſion, he made the reverſionary term a 
e for the . fum, 


Lord Parker diſtinguiſhed the caſe of 8 


9 Butler and Duncombe from the caſe of Saville 15. Win, 456. 


and Saville} which was argued the ſame 


term, and where, upon the marriage of 4 


with the daughter of B, a rent charge was 
ſettled upon her for her jointure, and a term 
of ninety-nine years was limited, to com- 
mence after the death of A, her huſband, 
determinable upon the death of his then in- 


2 tended wife, 1n truſt, the better to ſecure her 


this rent charge, with remainder of the lands, 
thus charged, to the firſt, &c, ſon of the 


= | marriage, with remainder to truſtees for five 


. 
Fe 
8 
It 
* 


; happen; in which caſe his lordſhip allowed, 


hundred years, to raiſe portions for daughters, 
Af no male iſſue, the portions to be paid at the 
age of ſixteen, or marriage, which ſnould firſt 


that this 500 years term for portions took 


1 place j in equity from the death of A, the 


ninety. -nine years term being raiſed for a par · 
H 3 ticular 


* 
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ticular purpoſe only; namely, for ſecuring 


1 

the rent charge, and ſubje& to that truſt, q 
which extended only to part of the profits; 1 
whereas, in the caſe then in queſtion (Butler | 
and Duncombe's caſe) the whole profits of the 


eſtates were diſpoſed of until the commence. 
ment of the term, to. the mother for life, 
which diſtinguiſhed it from the caſe of ba- 
ville and Saville. But Lord Hardwick ob. 

3 ſerves, in a ſubſequent, caſe, that Lord 
| Macelesfield founded his decree upon the ſin- 
gle words, © from and after the commence- 

es ment of the term;” and, indeed, the lat- 

ter ground of diſtinction between a caſe, 

where the whole profits are ſettled in join- 

ture, and a caſe where only part of them are 

ſo ſettled, ſeems not to be of great weight; 

for the ſame circumſtance occurred in the 
5 Heyter | and Jones, and Staniforth and 
Void ſupra. Sta aiſortb, and Smith gag Evans. 8 
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is 
1 


But 3 inference, furniſhed from 
5 the circumſtances of the caſe, being incon- 
ſiſtent with the deſign of raiſing the portions, 
before the term comes into poſſeſſion, is 
ſufficient to diſtinguiſh a caſe out of the ge 
7 neral rule before alluded to. Foo dt 4 


s. by Thus, where n were ſettled. on | the 
2 P. Will 484. marriage of A, in the uſual form, with a 
2 Bro. Parl. | 
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remainder to truſtees, and their heirs in truſt, 
that; if the ſaid 4 ſhould have no ſon by the 
marriage, or if, having ſons, they ſhould all 
die before twenty-one, without iſſue, then 
the truſtees ſhould, out of the rents and pro- 
fits of the premiſes, or by ſale or leaſing, or 
otherwiſe, raiſe for the daughters of this mar- 
riage, if but one, 25001, payable at twenty- 
one, or marriage, which ſhould firſt happen; 
and ſhould alſo raiſe and pay the yearly ſum * 
- of 1001, by half-yearly payments, for her 
W maintenance and education, until her ſaid 
: portion ſhould be due, he firſt payment of the 
maintenance money to be made at ſuch of the ſaid 
half-yearly feaſts, as ſhould next happen after the 
eftate fo limited to the truſtees as aforeſaid 


farther proviſions, if there ſhould be more 


W than three, that the truſtees, &c. ſhould 
WW ſtand ſeiſed of the premiſes for the benefit of 
all and every of the daughters, to be divided 
WF amongſt them equally, as tenants in com- 
mon, and of their reſpective heirs and aſſigns 


no iſue male by the marriage, and but one 
daughter, who, being twenty: one, filed her 


| rullers, for the raiſing of this portion by ſale 
+ . rr 


ſhould take effeft in poſſeſſion, together with 


daughters than one; particularly if more 


for ever. The huſband died, having leſt 


bill in the life-time of her mother (who had 
her jointure on the premiſes) againſt the 


8 gf 


„ „ 

or mortgage, of their reverſionary truſt eſtate, 

3 and alſo with intereſt from the time the ſame 
became payable; but the bill was diſmiſſed 
: by Lord Macclesfield, on a hearing before 
him and the Maſter of the Rolls, upon the 
ground, that all contingences had not hap- 

pened, ſince the eſtates for life muſt all de- 
termine before the portion could origught to 

be raiſed. The court admitted that the inten- 
tion, as to the manner of raiſing the portion, 

- ought to prevail; but here the intention wag 
plain, from the fact, that the maintenance for 
the daughter was not to be paid until che truſt WM 
eſtate, chargeable with the portion, took ect in 
Poſſeſſion, and the payment of the maintenance I 
muſt be intended to precede the payment of 
the portion, The maintenance muſt deter- 
mine when the portion became payable, and 
this was the plaineſt indication imaginable, 
that the parties intended the portions ſhould 
not be paid until the truſt eſtate came into pol- I 
ſeſſion, which made this a ſtronger caſe than 
that of Butler and Duncombe; and this de- 
cree was affirmed on appeal to the e Houſe of 
_- e 
The abe id down 67 Lord Par: 
ker, in the caſe of Brown and Berkely, were 
followed up by Lord Hardwicke (whoſe ge- 
neral inclinations were againſt raiſing por- 
3 tions 


(199 N 
tions in the father's life-time) in that of 
Stevens and Dethick. There a queſtion aroſe n 'Þ of 
a ſettlement made on the marriage of Dettick. e 
the defendant; the firſt limitation of which TIS bs 
Vas to the defendant for life, without in- | 
bpeachment of waſte; then to truſtees to pre- 
ſerve contingent uſes, remainder to his wife, 
remainder to the firſt and every other ſon of 
the deſendant's body; and in default of iſſue 
male, then remainder to truſtees, for a term 
of five hundred years, upon truſt that, if 2 
there ſhould be one or more daughters, the , 
truſtees, their executors, or adminiſtrators, 
mould, out of the yearly or other rents, iſſues 
| and profits, by ſale, leaſe, or jortgage of the 
ſaid manors, meſſuages, lands, Sc. or any 
5 part thereof, comprized within the ſaid term, 
ie and pay unto ſuch daughter or daugh- | 
. ters the ſum of 2000 J. for her or their por- 1 
W tion or Portions, to be paid to ſuch only 
: daughter (if there was but one) at her age 
F of twe one, or day of marriage, which 
: ſhould firſt happen; and if they all died be- 
W fore their portions became due, then the ſaid 
payments to ceaſe, as to their executors and 
adminiſtratéfs, and to ſink into the eſtate 
: for the benefit of the perſon to whom the 
: reverſion ſhould belong ; and alſo, that ſuch 
W-aughter or daughters ſhould have out of 
Ihe premiſes, co priſed in the term of five 
=o 7 hundred 


& 


* 


Was ſuitable to their dignity and quality, 
and that the reſidue of the rents, iſſues, and 
profits, above ſuch yearly maintenance, ſhould, 


payable, be received by ſuch perſons as 


iſſue but a daughter who was married. The 


Ha; dwwicke obſerving, that the grounds on 


| the Court of Chancery and Houſe of Lords, 


the very terms of 
tion, and not 10 be ra ied, till the term took 
effect in poſſeſſion, 4 fortiori, the portion 


that to this caſe, The truſtees of 


and profits, or by ſale, leaſe, or mortgage 
of the ſaid manors, &c. to falſe and pay 
unto ſuch daughter, &c. the ſum of 2000/, 
for her and their portion, &c. ; and allo 
ſuch daughter or daughters were t0 
| have, out of the premiſes compriſed in 


106 ) 


hundred years, ſuch yearly maintenance as 


in the mean time, till the. portions became 


ſhould be entitled to the reverſion immedi. 
ately expectant upon the determination of the ſaid 
term, The mother died, and left no other 


bill was brought by the huſbandyand the 
daughter againſt the father and the truſtees, 
to raiſe the portion immediately. Lord 


which the portjon was refuſed to be raiſed 
in the caſe of Brome and Berkley, both in 


were, that maintenance being given, and h) 
traft to precede the por- 


was not due and payable till then 


gAppl 
e term 
were, out of the yearly or other rents, iſſues, 


as " 
( 107 s 
the term of five hundred years, ſuch yearly 
maintenance, as was ſuitable to their degree 

and quality; and the reſidue of the rengyand 

profits above ſuch yearly maintenance, was * * 
in the mean time, till the portions became 
payable, to be received by ſuch perſons &c. 

This was the ſame caſe as that of Brown and 

Berkley, only that there it was prayed to be 
raiſed in the life-time of the mother; here, in 
the life-time of the father, which, if any thing, 
vas more unfavourable. The maintenance 

W then was to be raiſed out of the rents and 

A profits, after the firſt quarter-day, when the 

term 1 Id take effect in possxssrox; here 

W the words, in the mean time were words of 

n WH cclation, and referred not only to a time 

that was to begin, but to a time which was 


A. was W 


alſo to end ; but of, what rents, iſſues, and 1 1 
_— profits, could the a then receive any 5 Fi 
k ching? Could they bring ejectments? NOW 
on WH for they could not enter to raiſe the money | 

Jly out of the profits, till after the death of the 

rm father. His lordſhip was of opinion, that 

les, the father might have ſold the reverſion 

age ſubject to this term; which ſhewed, that 

pay the whole "truſt of the term was to take 


"0 |, 


alſo 


1 in 


nance might r been raiſed in the life- 


effect after the death of the fathe — 
By the ſame argument as had been Wale 
uſe of for raiſing the portion, the mainte- 


time 


Ss 


"po 


_  Sandys. 


B 
e 
time of che father, as well as the portion; 
but it was the bſequent words that confined 
it to the time, if the terms take effect in 
poſſeſſion. It was ſaid, that in the caſe of Brome 
and Berkley, there were the words:“ take effect 
jn poſſeſſion,” and no ſuch words here; bu 

” thoſe words were made uſe of there, only 

to ſhew, that maintenance could not be rail. 

-*- ed in the life-time of the mother. The 
| fame argument would hold as ſtrong here; 

for though the words were not exactly the 

fame, yet they were of equal force, namely, 

ce immediately n upon the determinatian 


cc 4 the term,” 0 _ * 


D Lord Has; in the. ſaſt· men. 
ſttj:oned caſe of Stevens and Dethick, ſeemed to 
„ think that ſtrongeg cirgumſtances were neceſ. 
* ſary, to ſhew that] © * were not to beraiſed 
until the term for ſecuring them came into 
hy poſſeſſion, where the claim aroſe Under a wil, 
. than where it 470 ff under a ſettlement; » and 

his Lordſhip urged that as one ground for 
diſtinguiſhing between that caſe and the- caſe 
fa. of Hall and Carter, decided 13 him at 2 
* * of time. 


> 
: Cz 
A 


andrew, AT he e of ! its s being directed, 
1 F. Will, 709. that a portion ſhall be raiſed out of rents and 
profits, or by mortgage, is not a reaſon why 


„ | 
t ſhould wait till the term comes into RE: 
fion, in order that the truſtges may make 
their election; indeed, this e nd was taken 
in argument in the caſes of Brome and Bert. 
ley, and Hall and Carter, but was over- ruled 
by Lord Hardwicke in the latter caſe, his 
Lordſhip obſerving, that there were many © 
caſes of ſettlements where this election was 
given to truſtees, and yet they had not been 

allowed to poltp! ne the raiſing, in order to 5 | 

4 make their election only. EM ” 


xi * 


* 
- 


T here A, by his vill created a term of Hal v. Carter, 


; one hundred years, in truſt, out of the 228 
rents and profits of the premiſes, or by mort- 
gage thereof to raiſe portions of 1001. for 
- 
0 each of the daughters of his ſon B, payable 
0 at eighteen, or day of marriage; and more- 
F | f over to pay to every foc IT aughter or daygh- Y 
o ll © the ſum of 61, a year for their main=  » 
„ tenance, till cheir respective portions ſhould 
4 become due and payal ; with a proviſo, ®' 
8 that it ſhould be lawful for his ſon B to 5 
„make a jointure to ſuch woman as he ſhould + 
1 marry, of all or any part of the premiſes 


WY limited to him, and in caſe of failure of iſſue 


male of B, the like limitation 0 his'two © 
. other ſons; with a proviſo, that, in caſe ſuch 

: perſon. or perſons as ſhould be next „ 
remainder or reverſion, expectant upon the 


* 


ed, 
and 


%)) - © 
ſaid term of one hundred years, ſhould and 
z'+ Þ would pay unto ſuch daughter or daughters 
? of the ſaid B, br their guardian, or to ſuch 
perſon as ſhould be lawfully authorized to 
receive the ſame, all and every of their 
- reſpective portions of 1001. a- piece, either 
before or after the ſame were due and 
|. Payable, by the direction of his will; that 
then the ſaid term of one hundred years 
| ſhould, from thenceforth, ceaſe and deter- 
mine for the benefit of ſugh perſon or perſons, 
in remainder or r yerſion,as aforeſaid. B had 
daughters, but I, and died, leaving his 
widow, who had a jointure of the whole 
eſtates deviſed under the will. And the 
queſtion was, whether the daughters“ portions 
ſhould be raiſed, in the life-time of the 
mother, by mortgage of the reverſionary 
eſtate? And Lo Hordwicke determined 
that, they ſhould be raiſed immediately. And 
huis Lordſhip diſtinguiſhed this caſe from WM 
WE that of Brome and Berkley, upon the ground 
that, in the latter caſe, the daughter was not 
entitled to have any maintenance till the term 
took effect in poſſeſſion, but in the preſent 
1, eaſe, it was far otherwiſe; for the main- 
= bead ge” tenance was actually a charge upon the eſtate, 
this no reaſon, and the truſtees were to pay 61. per annum to 
becauſe, if fo, . 1 JJ 
then intereſt each daughter till their portions reſpectively M 
might; bY 8 became due and payable, and was not polt- WW 
_ poned Bf 


5 


g their election only. 


8 111 3 


poned until after the term egme into po 


And though he did not know any inſtance, 
where a ſale had been directed for main- 
tenance out of rents and profits (becauſe it 


ge. forecloſure, be 
got upon 
ſion, ſo that maintenance run on till then. — jntereſt. 


muſt be annual, which would create endleſs 


trouble) yet it was a charge upon the eſtate, 


and the arrear which was incurred muſt be 
paid off after it came into poſſeſſion. 


the reverſion then, or what harm could it be 


maintenance muſt be ſatisfied. As to the 


objection, that the portion being directed to 
be raiſed out of rents or profits, or by mort- 
age, therefore ought to wait till the 
term came into poſſeſſion, that truſtees might 
W make their election, this Was the argument 
in Brome and Berkley; but there were many 


caſes of ſettlements where this election was 


Then 
where could be the objection of mortgaging 


W co the reverſioner ? Becauſe, the moment the 
W term came into poſſeſſion; the arrears of the 


given to truſtees, and yet they not allowed , 


by ſale, 


Wo poſtpone the raiſing, in order to make 

b And his Lordſhip ſaid 
he was not clear whether it might not be raited 
5 if it had ſtood only upon the 

Wn words, © rents and profits,” which had been 
: held to Say a ſee. . 


& 12 ) 


Although chiſren, who claim portions ſo 
circumſtanced, are entitled to other Provi- 
fions, they ſhall, notwithſtanding, have their 
portions raiſed when payable ; for that cir. 
cumſtance does not furniſh 410 ground to 
ſuſpend the raiſing them; becauſe, if they 
have a right to portions by the ſettlement, 
they ought not to loſe that right by 22 2 
farther Sy | 


In hs caſe of Kereſley and Newland, 1.ord 
Macclesfield laid ſome * on the words 
© to be raiſed by rents and profits, or by 
ſale, or mortgage, and be paid at the davgh- 

ter's attaining the age of eighteen, or mar- 
riage, or within as ſbort a time after as the 
Jome ſhould or mi ght ber convenient ra! iſed; 5 
obſerving, that, in his opinion, it could 
not be conveniently raiſed by ſelling a re- 
verſion, which would incommode the family 
0 that degree as to ruin the eſtate ; for 
which reaſon he thought that it could not 
be conveniently raiſed until the death of the 
father. But his lordſhip was of opinion, in 
the caſe of Traſſrd and Aſhton, where the 
tenants for life were dead, and the queſtion 
was between the remainder man, a remote 
relation, and the daughters of the ſeller, 
whether the the truſtees might ſell or mort- 
gage a term, the truſts of which were de- 
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a  -* 
chared to be, that if the ſeller ſhould die 
without iſſue male of the ſaid marriage, and 
ſhould leave one or more daughters, then 
the truſtees ſhould, out of the rents and 
profits, raiſe 8000 J. for the daughters of that 

marriage, to be paid to them as ſoon as con- 

W veniently could be, without limiting any 
expreſs time when the portions were payable, 
chat the portions were preſently payable; 
bor the daughters being twenty-one at their 

W father's death (who ſurvived their mother) 
and marriageable, it was then convenient 2 
that cds; ou have thelr | ay 


And the words,” which direct the pay; 
ment of the portion at twenty-one, or mar- 
nage, do not at all militate againſt the con- 
ſtruction laſt alluded to in favour of the 
heir or reverſioner, where, from the words 
Jin the inſtrument, there is room to admit it; 
becauſe, ſuch words, neverthele efs, have their 
effect, for they veſt a right in the portion 
W in the child, when it attains that age, or 
W the event referred: to arrives, and, there- 
W upon, the portion, in caſe of the death of 
dhe party intitled to it, becomes transferable 
FJ executors or adminiſtrators, | as a veſted 
intereſt, 
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1 P. Wil. 451. 


portion is payable, be of any weight to pre. 


ed for the payment of portions, though the 
ſame are ſecured by a term, and directed to 
be paid out of the rents, iſſues and profit 
of the premiſes comprifed in the term, 


power in ſuch caſes, if the children to take 
be of tender years, although the events have 
happened on which they are to veſt, will not 
raiſe them by ſale or mortgage, but vil 
leave them to be paid out of the profits as 
they accrue; conſidering theſe as caſes of 


fits without intereſt, and, therefore, not due 
until produced thereby: The caſes of Even 


2ÞP. Will. 660. 
2 Vern. 72. 


In truth, this may be induſtriouſſy omitted 
by a ſettlement, as intending to leave the 
child to depend upon the mother, who, by 
the law of the land, and of unture, is bound 
to provide for 1 it. 


the Earl of Derby, fall under this diſtinction. 


(114 ) 
| Nor will the objection, that the ſettle. 
ment does not provide maintenance until the 
vent the conſtruction alluded to, for there 
is no reaſon that equity ſhould ſupply that, 


any more than- that it ſhould ſupply the 
want of a portion, if none were provided, 


But where no particular time is mention- 
courts of equity, who uſe a diſcretionary 


portions to be raiſed by perception of pro- 


and Evelyn, and of the Earl of Rivers and 


In 


t uns 


In is cafe of Pierpoint and Lord Cheney, Ates. 
Lord Macclesfield inclined ſtrongly againſt raiſ- hi & Danſey. 


ing maintenance by mortgage of a rever- 
fionary term expectant on the death of the 
wife, although the maintenance as well as 
the portion was directed to be raiſed by the 
truſtees, in the ſettlement in queſtion, either 
by rents, iſſues, and profits, or by fale or 


mortgage, and to be paid quarterly, the 


firſt payment at ſuch of the four uſual feaſts 
as ſhould next happen after the deceaſe of 


ar Will. 489. 


aP. — 2 


180. 


the huſband ; obſerving, that he had not 


been able to find one ſingle precedent for 
mortgaging a reverſion for maintenance. 


But, inthe report of the caſe of Pen. 


b and Lord Cheney, one of the council cited a 


caſe of Lord Herbert, decreed by the Maſter 
of the Rolls, wherein the late lord Herbert 
gave his real eſtate to his nephew, ſubject to 
a term for years, which was declared to be 


vuvpon truſt by ſale or mortgage, or with the 
profits, to raiſe 3000 l. a piece for his two 
ſiſters, and 100 J. per annum, maintenance 


1 Peer Will. 


1 85 


money; and the eſtate happened to be ſo in- 
cumbered with jointures and rent charges, 


that there was not enough to pay the main - 


tenance; whereupon the court decreed a 


W mortgage of the term to raiſe | „ 
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RNavendhill v. 
Duanſey. 


E 
And Lad Macclesfield himſelf afterwards, 


decreed in a caſe wherein, otherwiſe, the 
children muſt have been left unprovided for 
by the ſettlement, that maintenance ſhould be 


raiſed by the mortgage of a — 


term er in a 


In the caſe alluded to, there was a term 
of 500 years limited to truſtees, to raiſe por- 


tions for danghters in caſe of no iſſue male 


by the marriage. The truſtees of the term 


were to raiſe 2000 J. a piece for the daugh- 
ters of the marriage, payable at their ages 


of eighteen, with maintenance money at 


the rate of 407. per annum, to each daughter 


from the deaths of their father and grand- 


father by the mother's ſide, until their por- 


tions ſhould become payable. The father 
died leaving two daughters, one eight and 


the other nine years old, and the term did 


not commence in poſſeſſion until the death 


of a third perſon, which happened ſome 
time afterwards. The truſt of the term was 


to raiſe the portions by ſale, mortgage, or 


; profits but the truſt to raiſe the maintenance 


was, by rents or profits, ſo that there was 


a difference in the deed, between the man- 
ner of railing the portions and that of taiſ- 
ing the maintenance. And, upon theſe 


facts, it was objected, that the maintenance 
"une 


( 17 ) 
ſhould not begin until the 500 years term 
commenced in-poſſeſſion, at which time only 
the ſame could be raiſed by rents and an- 


« jt is againſt my opinion to raiſe a portion 
or maintenance by ſelling a reverſionary 


* 

1 
YE 
T 


profits ſhall extend to any advantage, which 


gage, as well as rents; eſpecially, in caſes of 
beceſſity, and when the daughter has had 
no other maintenance, it has been decreed to 
be raiſed by a mortgage of a reverſionary 
intereſt of a term. But the preſent caſe is 
much ſtronger; for, here the truſt term for 


„„ of 


term, and under colour of the word preſits; 
W but it has been ruled before my time, that 


ſhall be made of the land by ſale or mort- 


Beide we drop this ſubject ir may be 
propert to obſerve, that to prevent queſtions 


nual profits. Et per Lord Macclesfield, Chan. 


Butler V. 
Duncombe. 
Aa 


WT raiſing this maintenance and portion is come 
W into poſſeſſion, ſo that, at preſent, the main- 
enance money mult be raiſed. out of the an- 
nual profits; it is like a rent granted out of 
a reverſion to commence preſently, in which 
caſe, though the reverſion does not fall into 
poſſeſſion until many years after, yet when 
it does fall, it ſhall anſwer all the arrears. 
So let the arrears of the maintenance mo- 
bey, from the time the ſame became payable 
: bY the ſcrtlement, be raiſed out of this term. 
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<8.) 
of the foregoing kind. reſpecting portions 


it is uſual in modern ſettlements to inſert x 


| clauſe, that no ſale or mortgage ſhall be 


made for raiſing portions, until the. ſtat 
ſhall veſt i in en. | 


An executor is alſo now conſidered as in- 


veſted by the law with the power of ſelling, 


and conſequently mortgaging, leaſes for 


Corbett, 
2 P. Will. 149. 


Humble v.. 
—_ 
2 Vern, 444. 
en en, ee good title to a term to a purchaſer; 


years and chattel intereſts belonging to his 


teſtator, although it appears to have been 
once decided in the Houſe of Lords other. 


wiſe, namely, that an executor could not 


and a judgment in favour of the vendee, 


upon that ground, was reverſed in the Houſe 
of Lords: But the caſe as it ſtood in the 
Houſe of Lords has ſince been conſidered as 2 
TT caſe of fraud, and as ſuch ſtanding upon it 
; own particular circumſtances. And, if it 


were otherwiſe, no one would venture to deal 


with an executor, and it would follow, that 
an executor would be under an incapacity 
and diſabled to ſell, though there were aver 
ſo much occaſion for it for payment of 
debts. And this ſeems reaſonable ; for how 
can it be expected that a purchaſer ſhould 
take upon him to make out the account as 
to the quantum of debts or aſſets, when he 
is | Ag entitled to have the vouchers to make 


out 


cm) 


out fuch account? Therefore, if ſuch eſ- 


tate be ſold or mortgaged in prejudice of a 


ſpecific or reſiduary legatee, his remedy 


would be againſt the executor ; but he can. 


not follow the property into the hands * a 


n 


But voluntary alienation by colluſion of Nu ent v. 


an executor, will not be binding upon the 
parties entitled, but will be ſet aſide in 
equity, which will follow the Property in ſuch 


caſes. 


Where a will contained a clauſe | in 1 
following words, namely, That the truſtees 


1 ſhould, by perception of rents and profits, 
or by leaſing or mortgaging the ſame, raiſe 
= and levy the ſums and legacies made pay- 
able out of lands, 'amounting to 30, ooo. 
WW and ſhould pay the ſame in ſuch manner as 


Gifford, 
1 Atk. 463. 
Crane v. 


Drake, 


Ridont V. 
Earl of Ply- 
mouth, 
3 Atk. 105, | 


in the ſaid will before- mentioned. Lord 


W Hordwicke refuſed to decree a ſale, obſerving, 


that where a man created a term for pay- 


ment of debts, and declared the truſt of that 
term to be by perception of rents and pro- 
fits, or by leafing or by mortgaging to raiſe 


fufficient money for the payment of his 


debts, it reſtrained it merely to a payment 
out of the rents and profits; if it had been a 
truſt of the rents and profits, he faid the 
term might have been ſold for the ſatisfaction : 


of creditors, 255 5 . 
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Df the Mortgagee, ac. 


N refpe& of the mortgagee of land, he 
muſt be a perſon capable of poſſeſſing 


real property; for a mortgage being at law 

a conditional ſale, no one who is under 2 
legal impediment to take by a purchaſe, can 
have the capacity to take by a mortgage, 
But any one who is capable of taking an ab- 
ſolute purchaſe, may, it ſeems, take by mort- 
gage 3 „ conſequently, all natural and poli- 
tic or corporate bodies, that are not diſ- 
abled by law, may be mortgagees. And it 


ſeems that ſome perſons, that cannot be 


mortgagors, may be mortgagees; for an alien 
may be a mortgagee; but if a mortgage of 
land be made to him in fee ſimple, or for a 
term of years, he cannot hold it, but the 
king will be entitled to have it from him, 


| So, 


5 


(6121) 

A perſon attainted of treaſon or felony, 
before or after attainder may be a mort- 
gagee, but he cannot hold the thing mort- 

gaged; ſo a perſon out- lwed may be 
2 mortgagee of lands, but the king will 
be entitled in both caſes to the property, in 
chem, ſubject to the condition in like manner 
W a5 the attainted perſon or out- law held them. 


So a feme covert may be a mortgagee, 
but cannot be a mortgagor, unleſs by con- 
ſtruction of equity on an agreement that ſhe | 
mall poſſeſs ſeparate property, in which caſe 
Wy ſhe may probably be ſo conſidered, | 


And an infant may be a mortgages. | 


Fa 5 | 
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car. VI. 


bon a Mortgage u confivered 1 
n. 


I AT common law, while the ſtrict rules 
of the feudal ſyſtem were permitted 
to remain checks upon the free alienation of 
real property, no idea was entertained of 
making it ſubſervient to the ordinary exi- 
gencies of its owner, by ſuffering it to 
become the ſubject of a pledge. The land. 
holder, therefore, however preſſing his 
neceſſities might be, had no means of raiſing 
money on his eſtate but by a conditional ſale; 
and if, by any unforeſeen event, he became 
incapable of performing the condition ſtrict- 
ly, or at leaſt in effect, at the time ap- 
pointed, his property in the land was gone 
from him, and abſolutely veſted i in the pur- 

5 chaſer, without any poſſibility, at law, of 
recovering it. The conſequence of which 
was, that an eſtate of great value might be 
forfeited 
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( i 3 
forfeited for a trifling conſideration. But 


tenure yielded to rhe importunities of a more 
refined age, and the benefits of commerce 
were found to keep pace with the extenſion 
of a free alienation, the courts of equity 
moulded contracts reſpecting real property 
into the ſhape moſt convenient for the pur- 
poſes of ſociety. In adjuſting the various 
rules reſpecting it, many . conteſts aroſe 
between the courts of law and equity; the 
W former ever diſplaying a ſtrong inclination, 
W to adhere to the old rigid maxims introduced 
for the purpoſe of preſerving real property 
vnalienable; whilſt the latter were diſpoſed 
W to conſider the eſſential nature of contracts, 
and to give them operation according to 
the intention of the parties ſtipulating. In 
W the end they prevailed, and an equitable | 
W juriſdiction was gradually introduced, which 
W by correcting without enfeebling the ſevere 
rules of the common law, laid the foundation | 
of a ſyſtem of Juriſprudence, | admirably 


, Juſtice. 


WW | The law reſpecting mortgages became 
1 a ſubject of excluſive juriſdiction in 


| | thoſe courts ; for although in law, the mort- 
- 8agee {os mortgage being effected by a 
conditional 


when the ſtern and rigid ſeverities of that 


adapted to the attainment of ſubſtantial 555 


awe... 


—_ 


( 124 ) 
conditional alienation of the land and an 
actual livery) was conſidered as the pro- 


Prietor, ſubject to be deveſted of it only by 


Prec. Ch. 99. 
Barnard. 93. 


2 Vez. 361. 


the ſtrict performance of the condition, yet, 
in equity, the tranſaction was deemed a 
mere perſonal contract for the loan of money, 
and the land a ſecurity for the due per- 
formance of that contract, and the mort- 


gagor was looked upon, notwithſtanding the 


tolemnities attending the conveyance, as the 
actual owner of the land. The debt conſe. 


quently was there eſteemed the principal, and 


the land the incident; and whenever the debt 


Was diſcharged, the intereſt of the mortgagee 
and all derivative and incidental intereſts de- 


| pendant thereupon, in the land determined 


of courſe, the land being, in equity, bound 
with the power of redemption ; in whatever 


hands it might be, the legal poſſeſſor 3 


in equity, as to any eſtate outſtanding, a 


x Vern. 575. 


cliffe, 9 Mod. 


truſtee only for the mortgagor. But until 
redemption or ſatisfaction, the mortgagee's 
intereſt was good, in equity, to entitle him 
to receive and * the — 1 8 


From viewing the in 00 licks 
this concluſion neceſſarily followed, that a 
wh mortgage was not ſuch an alienation of 2 

man's real property, as akered any diſpoſi- 


tion of it previoully | made; but only in fo 
much 


( 125 ) 
much as it was thereby neceſſarily affected; 
ex. gra. having been pledged by the owner, 
it could not be recovered by him or his 
alienees, but by diſcharging the demand for 
which it was a , that ben a lien 
thereupon. oe 5k 


of hus where 7, ſeifed in 15 4 ſettled. his 
W lands by a voluntary conveyance to the uſe 
ot himſelf for life, with remainder to his 


remainder-men; and the condition of re- 
demption was, that if che mortgagor or his 


daughter and heir apparent in tail, remain- 
der to his three brothers in tail, remainder 
to himſelf in fee, with power of revocation; 
and ſeven years after mortgaged thoſe lands 

W in fee to one of the three brothers, that were 


Thorne v. 
Thorne, 

1 Vern. 18a, 
et vid. FRIED. 
90 5 


heirs paid the money at the day, he ſhould _ 
have the land in his former eſtate ; the mort- 
gage became forfeited, and the mortgagee 
WT afterwards purchaſed of his elder brother, who 
Vas the heir at law. The third brother then 
W brought his bill for the third part, by virtue 


of the remainder in tail limited to him and 


We ſtate, 


2 his two brothers; and the queſtion was, 
whether the mortgage was a total revocation, - 
or only pro tanto? and held it was a revoca- 
Lon pro tanto only, the mortgogor being to 
have the lands, on payment, as in his former 
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Hall v. Dunch. 
1 Vern. 329, 


2 L.Raym. Afterwards occaſion for money, mortgaged 


2 Will. 649. 


een being dead without iflue, the plaintiff, who 
DD. ROlle. 


IS into the benefit of this deviſe. It was ob. 


ter u. No. 2. was the heir at law, that this being a mort- 
| 2 P. Will. 335. | 


"2 Yi 2086 Lordſhip declaring, that though the mort- 


« 126) 


80 whane TS, in 1663, by his will in 
342. writing, deviſed lands to A, in tail male, 


Lord Brid 
water v. Bare remainder to the plaintiff 1 in fee, and having 


of Bolton. 


968. thoſe lands in fee, and in 1683 died: 4 


Show. Parl. had the remainder, brought his bill to be let 


Montague v. | 
Jefferys,rRoll. jected by the council for the defendant, who 


Abr. 616, let- 
gage in fee, was an abſolute revocation of the 
deviſe ; although, if it had been but a mort: 
gage for years, then they admitted the rever- 
fon would have paſſed, and that would have 
1 Salk, 158. carried with it the equity of | redemption, 
11 and ſo the revocation would have been pro 
tanto only. But here being an eſtate in fee 
mortgaged, that went to the whole, and was 
a full and abſolute revocation in law; and 
being fo in law, there was no reaſon for 
equity to aid the plaintiff againſt the heir at 
law. But the Maſter of the Rolls was of 

| opinion, that a mortgage was a revocation 
pro tanto only, which decree was afterwards 
affirmed vpon appeal to the Chancellor, his 


gage in fee was a revocation at law, yet, in 
equity, it ſhould not be taken for a total 
revocation, but the deviſee ſhould be admit 
ted to the redemption, For the intent of the 
8 mortgagor, 


cw) 


mortgagor, in making the mortgage, could 

be no other than only to ſerve his ſpecial 

| purpoſe of borrowing ny to 3 his 
preſent * 710 


deviſee, ſubſequent to the deviſe, that will 
mortgagee and a deviſee being inconſiſtent 
of the lands in queſtion, and having one ſon 


and one daughter, made her will, and 
thereby deviſed them to her daughter and her 


ber for five hundred years, to be void on 


be a total revocation, the two intereſts of a 


Bes if As mortgage be made to che 


with each other. As where one ſeiſed in fee Harkneſs v. 


Bayley, Prec. 
Ch. 514, et vid. 
Coke and Bul- 
lock, Cro, Jac. 


49+ 


heirs, and afterwards, for ſecuring 40007. 
which ſhe was indebted to her daughter, ſhe 
and her fon joined in a mortgage of them to 


payment of 100/. per annum to the daughter 
during her mother's life, and the 40001. 
with intereſt, - within three months after her 
mother's death. The queſtion was, whether 
this mortgage to the daughter, being made 
ſubſequent to the deviſe, were a revocation of 


n 
le deviſe in fee to her by the mother's will, 
is cor only pro tanto? And it was urged, that 


t- 
in Sage, was only with a deſign to ſecure the 
1 oo. ſhe ſtood: indebted to her, not to 
it. revoke the deviſe in fee: but it was decreed 
ne s be a revocation in 7010, for it was made to 


the 


the mother's intention, in making this mort 


( 18 ) 
| the ſame per ſon as was deviſee, and, there. 
fore, inconſiſtent with the deviſe. 


Every contract for the ſecuring of money, 
by the conveyance of a real eſtate to the 
i lender, not made in contemplation of an 
; | eventual. arrangement of property, is, in 
Mellor v Equity, deemed a mortgage; and all proviſos 
495) infa. and ſtipulations between the parties, tending 
doOß alter, in any ſubſequent event, the 
original nature of the mortgaged inrereſt, ot 
prevent the redemption of the eſlate pledged 
upon payment of the money borrowed, with 
intereſt, are void. For were any ſuch agree- 
ments ſuffered to prevail, they would put it 
in the power of every mortgagee to take 
. of the neceſlities of the mortgagor, 
by inſerting reſtrictive clauſes to prevent a 
| redemption of the eſtate pledged, unleſs upon 
terms injurious to the latter. In equity, 
therefore, the right of redemption is conſi- 
dered as inſeparably incident to every contract 
founded on a mortgage, and can no more be 
vreſtrained, than the power of tenant in fee- 
ſimple, to alien generally, or of tenant in tail 
to ſuffer a recovery; it being a maxim, that 
the /ame eſtate or intereſt cannot be a mort- 
gage at one time, and at another time ceal 
to be ſo. 
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Thus, 


Fw) 


chargeable with a mortgage for 45007. and * 
intereſt, to one Fiſher, entered mto a treaty 


articles, it was agreed, that 21007. ſhould be 
paid towards that debt, with 1500/. the 
portion- of the plaintiff, and 6001. advanced 
by Sir Robert, which reduced it to 19007. 


at certain times, a leaſe of the premiſes for 
| five hundred years, was made to Travers and 
Finch, defendants, with a-proviſo, that after- 
wards they ſhould join with Sir Robert to 
convey the premiſes to truſtees and their heirs, 
to the uſe of Sir Robert for life, remainder to 
the plaintiff for her jointure and in full of 
dower, remainder to the truſtees and their | 
heirs, in truſt, that if Sir Robert ſhould pay 
the 1900]. with intereſt, amounting to 27000. 
within the ſaid time, if he ſhould fo long 
live, or otherwiſe within three years after the 
date of the laſt- mentioned conveyance, and 
procure the leafe to be ſurrendered, to the 
intent that if the defendant, Dame Anne, 
ſurvived him, ſhe, ſo long as ſhe lived, 
[might hold the premiſes diſcharged of the 
lame, then the ſaid truſtees - ſnould be ſeiſed 
of the premiſes to the uſe of Sir Robert and 
his heirs; but in caſe either of failure of 
Vou, I." . on. 


Thus, where Sit Robert Jaſon, father of Jafon Eyres, 
the defendant, being ſeiſed of an eſtate Trin. 


of marriage with the plaintiff, and, by 


for ſecuring payment whereof, by inſtalments 
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truſtees, and the heirs of the ſurvivor of them, 


Her jointure thereof, but to the end ſhe might 
according to an agreement between her and 


ſhe, during coverture, or ſole, or her heirs, 


 Eyres, one of the plaintiffs, who, there being 
a former incumbrance not taken notice of, 
oy” it with e 821 


| ow 5 bis wife to Ko the „ eee 


that it was an expreſs agreement that the wife 
| ſhould have the inheritance, if the debt were 
not paid, or the leaſe ſurrendered; that it 
could not be a mortgage as to the wiſe, 
though the leaſe was a mortgage to Fiſher; 
that if it had been meant to have been a 


m2 ̃— — 2 — 
= yy = 


( 139 
payment, or Sir Robert's death before pay. 
ment and ſurrender of the leaſe, then that the 


ſhould ſtand ſeiſed of the reverſion, to them 
limited, in truſt for the plaintiff and her heirs, 
not only to enable ber to pay the debt, and free 
enjoy the inheritance for increaſe of her fortune, 


Sir Robert; and ſhould convey the fſaine as 


ſhould direct. Sir Robert Jaſon died, leaving 
the defendant his heir. Dame Anne married 


and by the heir of Sir Robert to have the 
inheritance | on paying the debt. 


. beards: ices „. 


mortgage, the power of redemption would 
have 


( 131 ) 
have been limited to the heir as well as to Sit 
Robert; but it was only limited to him, and 


doing, becauſe her whole portion had been 
payment thereof, ſhe would otherwiſe have 
been without any profits of her jointure; 


ſhould go to the complainant and her heirs, 


might enjoy the inheritance for the increaſe 


been denied but he might have redeemed it; 
and that no mortgage could be altered by any 


ments. 5 

the plaintiff before marriage, which proved 
defective, and not of value according to the 
marriage agreement, afterwards made her 


an additional jointure of other lands, and 


fendant B, for ſecuring 1000. with intereſt, 


8 4 mortgage- 


10“ to bis heir; that there was reaſon for ſo 


expended in reducing the debt, and ſo, until. 


not only to enable her to pay the debt, and 
free her jointure, but to the end that ſhe 


thereof, But the court decreed it a mort- 
gage, ſaying, that if the father, Sir Robert, 
had lived after three years, it could not have 


So where A, having ſettled a jointure on 


then, in 1673, made a mortgage to the de- 


that in contemplation of this, it was expreſsly - 
agreed, the reverſion ſettled in the truſtees 


| artificial words, unleſs by ſubſequent agree- 


Howard v. _ 
Harris, x Vern, 
335 190. 
SC. 2 Ca. 
Ch. 147- 

SC. 2 Vent, 
364. 


in which, among others, part of the 
Jointured lands were compriſed ; in the 


( 132 ) 


mortgage-deed there was a ſpecial clauſe of 


redemption, that if A, or the heirs male of 


his body, ſhould, in. June 1686, pay the 


principal ſum and intereſt in the mean time, 
then he, or the beirs male of bis body, ſhould 
be admitted to redeem ; and there was like. 
wiſe a coyenant to pay the 10007. on the — 

day of ——, 1686, and intereſt in the raean 


time, by half-yearly payments. 4 died 
without iſſue, and his wife, being a jointreſs 


of part of the mortgaged premiſes, and ſo 


Kilington v. 


Gardiner, 


I Vern. 192. 


Cited in the 
at cafe, 


entitled to redeem the whole, exhibited her 
bill, in 4677, for that purpoſe. The cauſe 


was heard before Lord Chancellor Notting 
ham, and afterwards re-heard before Lord 


| Keeper North; and both decreed, that the 
mortgage ſhould be redeemed notwithſtanding 
the mortgagor's death without iſſue ; the rather, 
| becauſe the defendant had a covenant for 
re· payment of his mortgage . 


So, whore the condition of a mortgage 


Was, to redeem during the life of the mort- 


gagor, it was decreed, that the heir. migli 


redeem notuithſtanding. 


Ir mnakenno difference whether the proviſo 


| for redemption be in the fame deed, or 


the wenne be abſolute, and the 
power 


oo Þ 
power of redemptzon given by a Gifting 


inſtrument. 6 \ 


Thus, where A, having a church-leaſe for 1.1 . 
three lives, conveyed and aſſigned it to the Wet Bruton, 
1 defendant, B's father, in conſideration of vid * 2 | 
: Powell, Co- 
5501, and the conveyance was abſolute ; yet myns 603. 
, the purchaſer, by deed under his hand and 
W cal, agreed that if A, at the end of one year, 
then next enſuing, paid him 600/. he would 
re-convey. The 6001. was not paid, two of 
the lives died, the leaſe was twice renewed 
by the defendant and his father, and twenty 
years had paſſed ſince the firſt conveyance, 
when 4, being a priſoner in the Fleet, and 
indebted to the Warden for chamber-rent, 
aſſigzed to him all his right, title, intereſt, : 

Wy <quity, and power of redemption in the 
beaſe; whereupon he brought his bill to 
WT redeem, and it was ſo decreed on payment 

Jof the principal, and alſo the fines paid upon 

the renewal of the leaſes, with intereſt. 


Nor will an agreement to make the con- 
veyance abſolute upon payment of a farther 
ſum, if the money lent be not paid at the | 
day appointed, alter the caſe ; ſuch ſtipula- 
tions being deemed unconſcionable, becauſe 
wan ought not to have intereſt for his 
money and a collateral advantage beſides ; | 
K 3 N 


E 
dy 


' Willett v. 


Winnell, 


( 134 ) 


nor may he clog the redemption by any bye 
agreement, Therefore, where the plaintiff 


was the youngeſt ſon of his father, and the 
father being ſeiſed according to the cuſtom 
of the manor of V, of a copyhold tenement 


0 the nature of Borough Engliſh, « of the value 


of 151. per annum, borrowed 2001, of the 
defendant's father in April 1671, and, for 
ſecuring the ſame, made a conditional ſur. 


render into the hands of two cuſtomary 
tenants of the manor, to be void on payment 


of the 2000. with intereſt i in April 1672; and 
at the ſame time the plaintiff's father 


entered into a bond, conditioned that if the 
| 2001. and intereſt ſhould not be paid at the 
day, then, if the defendant's father "ſhould, 
within ten days afterwards, pay him, his 
executors, | adminiſtrators, or aſſigns, the 
farther ſum of 781. in full for the purchaſe of 
the premiſſes, the bond ſhould be void, or 
\ Otherwiſe ſhould ſtand in full force. The 
plaintiff's father died in 1671, before the 
| mortgage was forfeited, leaving the plaintiff, 
an infant of two years old, The 200/. with 
Intereſt, not being paid at the day, the de- 


fendant paid the 781. the next day, when, 


| according to the condition of the bond, the 
mortgage was forfeited, to the adminiſtrator 


of the plaintiff”s father. The plaintiff's bill 
Was to redeem on re- payment of the 200), 


4 | with 


0 

with intereſt, diſcounting the profits. The 
defendant, by his anſwer, inſiſted it was an 
abſolute purchaſe, but the court decreed a 
rederoption, not doubting but it continued 

a mortgage ; and, as to the 78/. declared 
that to he well paid to the adminiſtrator, 
and ordered the whole to be repaid with 
coſts, diſcounting the meſne profits, 


So where A, the defendant, lent money Jennings et al 
to B, to carry on buildings, taking a mort- ono | 
gage from him ta ſecure 16,000/. with legal 
intereſt ; and, in another deed, executed at 
the fame time, took a covenant from B that 
he ſhould convey to the defendant, if he 
thought fit, ground-rents, to the value of 
W 16,000/. at the rate of twenty years purchaſe ; 
on a bill to redeem, the defendant inſiſted 
upon the agreement, but a redemption was 
decreed on payment of intereſt, Principal, % 
and coſts, without . thereto. 

Again, where he plaintiff being ſeiſed in gon en v, 
fee of the lands in queſtion worth 200/. per Edwards, 
by 1 Rep. Ch. 
_ WH annum, mortgaged the ſame in 16 37, to the 223. 13 Car, 3. 

WW defendant's father for 2507. and agreed and Tp 
doo ſealed a deed for the abſolute fale there- 
of, if the money were not paid at the end 
of ſeven years; a redemption was decreed, 
notwithſtanding ; for the defendant” s father, 

= © having 


having kd a bill againſt the plaintiff for 


- the res geſtæ, that the vendee did not depend 
upon the power; as if the equity of redemp- 
on be see in de wehe 


Croft v. Pow. 
made, by leaſe and releaſe, by A to B, and 
his heirs, and by a defeazance bearing date 
with the releaſe, it was agreed that if A re- 
paid 1000“. &c. borrowed of B, within a 
year from the date of the indenture, then B 
ſhould re-convey to him ; but if he failed to 

pay the money within the year, then B ſhould 

mortgage, or abſolutely fell the lands, free 
from redemption, and out of the money 
raiſed by ſuch mortgage or ſale, pay the ſaid 
1000/7. &c. and intereſt, and be accountable 
for the overplus to 4 and his heirs, A fine 
was allo levied to B, in order to bar 4's 


ell, Comyns | 
0. | 


abſolutely, in caſe of failure of payment at a 


« "6 * 


the land or the money, made it evident that 
it was only a mortgage originally, and being 
ſo at firſt, the ſuhſequent e could 
not alter 1 it. 


| And although a mortgagee have a power 
to mortgage or to ſell the lands mortgaged 


given time, a court of equity will, neverthe- 
leſs, conſider any conveyance by him to be 
ſubject to redemption, if it be evident from 


Thus, where a conveyance of lands was 


5 Ss wiie 


0 | 37 | ) 


| wife of dower. Afterwards, the money not 


being paid at the time ſtipulated, B agreed 
to convey the eſtate for a certain ſum of 
money, and in the agreement, and alſo in the 
conveyances, an exception was made, and in 


ſuch exception the defeazance was mentioned. 


And afterwards a queſtion aroſe, whether the 
purchaſer had an abſolute eſtate, 'or an eſtate 
redeemable. And it was contended that he 
had an abſolute eſtate, for that the eſtate 
conveyed to B was an abſolute eſtate, and 


W though there was a defeazance executed at the 
W fame time, yet that was to have operation 


only within a twelvemonth, after which 


period, B was inveſted with a power to ſell 


abſolutely free from all equity of redemp- _ 
tion; conſequently, it then became a truſt 

for B to ſell, and where an eſtate was con- 
veyed to truſtees to ſell, the vendee, by virtue | 
of ſuch ſale, had an abſolute fee, free from 


an charges and power of redemption. And 


the fine, it was ſaid, paſſed the right of 
the then owners in the eſtate, and made it ab- 
ſolute. But it was anſwered, and reſolved 
by the court, that the eſtate was redeemable, 
tor the eſtate conveyed by A to B was, in its 
nature, a mortgage to him, and though the 


money was not paid within the year, yet the 


mortgagor might ſtill have redeemed at any / 


f time while the eſtate continued in B; and 


. 
then, though B had a power, on non-pay ment 
within the year, to mortgage or ſell in order 
to raiſe the money lent, and to be account. 
able for the overplus, it was not then to he 
conſidered what he might have done, but 
what he had done ; and it was evident that it 
was not B's intention to convey an abſolute 
and indefeazable eſtate, for he had not con. 


veyed it abſolutely, and free from the equity | 


of redemption ; but had inſiſted upon having 
the defeazance inſerted. If then, as was the 
caſe, B, on non-payment of the money 
within a year, ſtood as a truſtee for A, ſub. 
ject to the defeazance, his (B's) vendee 
coming in with notice of that truſt, would 
ſtand in his place, and muſt be conſidered as 
g taking the conveyance, liable, in equity, to 
the performance of the truſt; and the fine 
made no difference, for it only operated to 


85 ſtrengthen the eſtate and free it from the 


dower of the wife, but it confirmed it in 
Batu quo, and did not diſcharge it from the 


equity of redemption to which 1 It was befor 
| | Hable, . | 


"Nor" vill any ſubſequent agreement, 
entered into between the aſſignees of the 
mortgagee and other perſons to reſtrict the 
period of redemption, though creditors 
of the mortgagor, alter the nature of a 
contract, 
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(139) 
contract, originally founded on a mort- 
gage. W 


Thus, where one creditor (lands mort- 1 


gaged, or the equity of redemption of them 9 4 
being ſubject to debts, and the mortgagee intra. 


having exhibited a bill to redeem, or be 


forecloſed) undertook to redeem, entering 
into an agreement with the other creditors, 
that, if they paid him the money at a day 
appointed, they ſhould redeem, otherwiſe 


the lands ſhould be his abſolutely, Though 


the creditors failed to pay the money at the 
time agreed upon, yet, upon a bill exhibited 
by them afterwards, a Dogs Aa, was 
decreed. | 


Bei it Gems queſtionable whether a power 
of redemption can be ſet up upon a ſubſe- 


quent agreement, made after an abſolute con- 
veyance executed; for if it be a mortgage, 


it muſt be ſo ab initio on the original 
nn. 


And, 5 therefore, where one having the vid. Copte- 


reverſion expectant upon the determination dene , Bore 


will, 1 Cher. 


of a leaſe for life, in an eſtate worth 10007, Cali. 


S Salk. 247. | 
per annum, conveyed it in fee to WR, in 


conſideration of 1000/7. and no more, and 
Fe tenant for life died, a pretence was 
| 0 ſet 
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(. 149 Y 
ſet up that this conveyance was no more 
than a mortgage, becauſe R had declared 
that he did not know how long he ſhould en. 
joy the eſtate, and that he would take hi; 
money again with intereſt ; /ed dubitatur per 


curiam; and one reaſon was, becauſe matter 
ſubſequent will not make it a mortgage, if 


it was not ſo upon the original agreement, 


But although Courts of Equity will not 


_ ſuffer the mortgagee to clog the redemption 


with any ſtipulation for a purchaſe, at a ſpe- 


cific price agreed upon at the time of the 


loan, becauſe the admiſſion of ſuch a practice 
would furniſh an inlet to great fraud and 


| impoſition upon the mortgagor ; yet, [ 


apprehend, a mere agreement that, in caſe 
of ſale, an opportunity of pre- emption 


. 2 Eq. 
Ca. Abr. 5995 


24. 


Sc. 9 Mod. 
Ca. in Law - 
and Eq. 2. 


ſhould be given to the mortgagee, would 
be decreed; but it muſt be claimed 
at a reaſchable time; for, where A, the 
plaintiff's brother, died, having previouſly 


mortgaged lands to B by deed, containing 


covenants to re-convey upon fix months 
"notice of payment of the principal and 


intereſt, and that in caſe the eſtate ſhould be 


| fold, B ſhould have the pre-emprion; B got 


the counterpart into his hands after As 


death; then the plaintiff gave him (ix 
months notice that he would pay off the 


mortgage, 


823˖˙¹2LK — — e _ a — —— a; 
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Cm) 
mortgage, which he refuſed to accept; upon 
| which, the plaintiff exhibited his bill for a re- 
conveyance of the eſtate, having entered into 
articles for the ſale of it. B, in his anſwer, 
inſiſted on the covenant for pre- emption; but 
it appearing that neither the plaintiff or pur- 
chaſer knew any thing of this covenant, the 


cuſtody; that the plaintiff, on application for 
was ſold; it was ſaid, he ought not to ſet it 
accordingly. 


2 of Chancery, between contracts originally 
5 founded upon lending and borrowing money, 


his eſtate gon payment of intereſt, Princi- 
pal, 


W counterpart of the deed having been in B's 


it, had been denied it, the mortgagee inſiſting 
only on payment, alledging the ſecurity was 
too narrow for the money lent, and threatening 
WT to forecloſe, never having mentioned his 
claim to pre- emption until after the eſtate | 


4 diſtintion hath 3 made by the court 


up to the prejudice of the purchaſer, having 
had time to claim it, if he had pleaſed, 
before the eſtate was s fold ; and! it was decreed | 


Sabine, 1 
Vern, 268. 


Vith an agreement for a 80 in a certain 
event, and caſes where, after a mortgage, * 
ew agreement hath been entered into and ys 
executed by the parties for an abſolute pur- | 
Z chaſe, although there be a ſubſequent 
(cclaration that the mortgagor way have 
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pal, and coſts; or, where a releaſe of the 

equity of redemption is given with a collate. 
ral agreement to re-convey, upon repayment | 
of the purchaſe- money; and, in the latter 
caſes, it hath been determined that no re- 
Purchaſe ſhall be had, unleſs upon ſtrid 
= tannin of the conditions EST. 


88 Thus we”: a joint-tenant with B, her 
_ Parchaſe, Ca. alter, made an abſolute conveyance to C in 
Lord Tano, fee for 1047). which was admitted to be in- 
tended only as a mortgage ; ſome time after, 

in 1708, thoſe deeds were Cancelled, and 
then 4, in conſideration of 184/7. (including 
the 1047. paid by C) conveyed the eſtate ut 
ſupra, but with a farther covenant not to 

3 agree to any partition without C's conſent, 
VB was in poſſeſſion till 17 10, when C, ejecting 
ber out of the moiety, enjoyed it quietly till 

1726, at which time 4 brought a bill for 

redemption, to which C pleaded himſelf an 

_ abſolute purchaſer. The receipts given for 

the money, mentioned it to be purchaſe- 
money. In 1710, there was an agreement 
that 4 might have the eſtate again, if deſired, 
on payment of principal, intereſt, and 
charges. It was firſt heard before the 
| Maſter of the Rolls, who diſmiſſed the bill. 
Afterwards it came on before Lord Chan- 
cellor 7. albot, who obſerved the caſe was 

very 
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very 55 . firſt deed was adchitted to be 
a mortgage, the ſecond was made in the 
ſame manner, excepting the covenant re- 
ſpecting the partition, which was the darkeſt 
part of the caſe ; for to ſuppoſe that it was an 
abſolute conveyance, and to take a covenant 


vague and ridiculous ; but thar it would 
be equally ſo, if the deed was ſuppoſed not 


no great weight, and ought to be laid out of 


his Honor” 8 decree. 5 "EY 


So, __ nde in Wales were mortgaged 


if 
„ or intereſt being paid at the time limited, 
J 

che mortgagee brought an ejectment, got 


poſſeſſion of the premiſes, and then obtained 


more; a note was given at the time of 
executing. 


from one who had nothing to do with the 
eſtate, made both the covenant and parties 


to be an actual conveyance, fo that it was of 


the queſtion ; that he was inclined, upon the 
whole, to think the conveyance in 1708, was 
at firſt an abſolute conveyance. The agree- 
ment, in 17 10, for the repurchaſe, ſhewed 
it was not redeemable at firſt; the acquieſ- 
cence of ſixteen years under C's poſſeſſion, 
vas a ſtrong evidence of it; and his Lordſhip, 
upon the circumſtances of the caſe, affirmed L 


for 4001. and afterwards, neither principal 
468, Pl. 18. 


Endfworth <. 
Griffith, 
15 Vin. Abr. 


2 Eq. Ca. Abr. | 
I Brows's 8 


Parl. Ca. 149. 
a releaſe of the equity of redemption from OO Ns 
the mortgagor, upon payment of 3501. 


cw) 


executing the releaſe, that the releaſee, on 
payment of the 750. and all charges of 
repairs within a, year by the releaſor, ſhould 
ſell and convey to him the premiſes. Pay. 
ment having been neglected for ſixteen years, 
_ redemption was not allowed, the note being 
conſidered as an origirial agreement between 
the parties to ſell and convey the premiſes 
upon the terms therein mentioned, but not 
that the releaſor ſhould be at liberty to redeem 
| the lame. 


. We ** remark here alſo, that if the 
tranſaction paſſes between perſons of the 
ſame family, and there appears upon the 
face of the contract, or in proof, an inten- 
tion, in a certain event, to benefit the lender 
of the money, the contract will be conſſdered 
as wearing a kind of double aſpect, and the 
court will ſupport the intention of the parties 
to turn a mortgage into a purchaſe in 4 
certain event, though contrary to the general 
rule; for, in ſuch caſe, there is no danger of 
any fraud or practice againſt the mortgagor, 
which is the miſchief intended to be pre- 
vented by a ſtrict obſervance of the maxim 
in equity, that an eftate cannot be a mori gag 
at one time, and an 5 Purchaſe at al 
other. 


Thus, 
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Thus, where one, ſeiſed in foes in OE Y 
deration of 10001. paid to him by a perſon 
that married his kinſwoman, conveyed to 


him and his heirs, and took a re- demiſe for 
ninety-nine years, if he ſhould hve ſo long, 


pay 1080/7. with the intereſt that ſhould be 
due for the ſame at any time during his 


10 power to redeem; the mortgagor died, the 


bill to redeem, and, at firſt, it was fo de- 


not be a mortgage at one time, and after- 


the court inclined to reverſe the decree. 02 


Vor. I. 1. DP” that 


4 y - 5 * R - ”"_ hs i us) © - o o 3 on _ \ \ 
PI Wes 28 12 COIL IN - \ 9 . 1 FER N * ä PC e 1 3 = \ 
: So es e . . , ns i LIVE 
—_— \ —_— —_— 8 ä ET 2 we . ire Ed et edn Par Ot DI ORE ES 85 TI6 8 . F 
1 r . EE 3 ff. A Cs SEATS 2 N 2 N 
2 . 2 r K e <= . Oe 
3 2 N 5 
z 


life, the mortgagee ſhould re-convey to him 
and his heirs ; and, if the mortgagor did not 
pay the money, then his heirs,” &c. ſhould have 


money not being paid. His heir preferred a 


creed by Lord Nottingham. Afterwards the 
cauſe came on again, upon a demurrer to a 

bill of review, to reverſe that decree, It was 

argued for the demurrer, that an eſtate could 


And this e Sib on 4. integra, the 10 
Lord Keeper adhered to his former opinion, 
that there ought to be no redemption ; prin- 
cipally, becauſe It was proved in the cauſe, 


Bonham . 
Newcomb, 

2 Vent. 264, 

1 Vern. 7, 

214, 232. 

2 Ca. Ch. 55. 


with a covenant therein, that if he ſhould 


| wards become an abſolute purchaſe by one 
and the ſame deed; that the mortgagee, in 
this caſe, had a proper remedy, and might 
have made his eſtate abſolute in a legal 
courſe, by exhibiting a bill to forecloſe ; but ES 


1 Vern. 23% 
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that the deſign of the mortgagor was to 
make a ſettlement by this mortgage, and 
that he intended a kindneſs and benefit to 
the mortgagee, in caſe he ſhould not think 
fit to redeem in his life-time. And as there 
was an expreſs covenant that the mortgagor 
might redeem at any time during his life, 
his Lordſhip thought he could not in equity 
have been debarred of that privilege, for, by 
a bill to forecloſe a man, you could only bar 
him af his equitable title when his eſtate, in 
law, was become forfeited ; but when he 
had a continuing title at law, as in this caſe, 
by an expreſs proviſo that he might redeem 
at any time during life, he thought equity 
could not have debarred him of that privi- 
1 And, therefore, ſeeing the  mort- 
gagee, in the preſent caſe, could not have 
compelled the mortgagor to redeem, and 
that the mortgagor might have lived ſo long 
as to have made it an ill bargain, then, when 
by contingency it happened to be a good 
| bargain, there was no reaſon to raiſe an 
equity to take the eſtate from the mortgagee, 
_ eſpecially where there was a kindneſs and 
benefit intended him by the mortgagor.— 
And Lord Nettingham's decree was reverſed, 
and the reverſal afterwards affirmed in parli- 
ment held I & 2 W. and 155; 
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(1497 ) 
So, iti a man borrows money of his bro- 
ther, and agrees to* make him a mortgage, 


I VO 193. 


and, that if he has no iſſue male, he ſhall 


have the land ; ſuch an agreement, made out 
by proof, 1 wy be decreed in 9. 


Another exception hath been made to 


this general rule, namely, where a condi- 
tional conveyance is made, to be void upon 
payment of a ſum certain, within A ſtipulated 


time, in contemplation of a ſettlement, or 


family proviſion. As where A, ſeiſed of a 
copyhold in fee, ſurrendered it, upon his 
marriage, to the uſe of himſelf and his wife in 


ſpecial tail, remainder to her in fee, upon 
condition that, if he paid gol. at a day 
W certain, to the daughter that the wife had, 
W then the whole ſurrender would be void. — 9 


King v. 
Bromley, 


" Eq. Ca Abr, | 


2 8. 


The day elapſed, the gol. not paid, and the 


huſband died without iſſue, On a bill to 
W redeem, brought by his heir againſt a 
I purchaſer from the wife, the defendant 
WH pleaded that he was a purchaſer for a valu- 
able conſideration without notice; and it 


was reſolved, that this was not originally 
deſigned for a mortgage, but that the party, 


by ſettlipg it thus, had left it in his election, 
eicher to perform the condition by paying 
che money, or to let the ſettlement ſtand ; 
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he had choſen the later, and the e plex was 
allowed. 


Py So, where one, upon his marriage, cove. 
Wolſton v. nanted that his wife ſhould be paid 1000], 
ann 511. Within two years after his death, and for 
e performance thereof, entered into a ſtatute; 
but who, prior to the covenant and ſtatute, 

had mortgaged part of the lands for 5000. 

for certain years. Afterwards he deviſed 

theſe lands to his wife and her heirs, if the 

10000. were not paid to her, according to 

the marriage-covenant, ſhe paying off the 

ſaid 5007. He died, leaving his wife execu- 

trix, to whoſe hands aſſets came; the 1000/, 

not being paid to the wife, ſhe paid off the 

| Goel. and had the mortgage lands affigned 

to her. She then conveyed over the mort- 
gage-lands in fee by fine and deed. The 

queſtion was, whether the heir of the cove: 

nantor could redeem, paying the 10001. and 

the 5001. with intereſt upon diſcount of the 

* profits? And the Lord Chief Baron was d 
opinion he could not; for the deviſe to the 

wife was abſolute, if the 10000. were not 


* at the time appointed. 


1 ditinction hath been likewiſe taken 
between mortgages, and defeazable put: 


cChaſes, ſubject to re- purchaſes within a fin 
| init, 
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ce my ) 
limited, where the intereſt is taken by way of 
rent-chargez for, in the latter caſes, the 
ſtipulations made between the parties muſt be 
ſtrictly adhered to, or 'the eſtate of the 
grantee will become abſolute. If it were 
otherwiſe, it would make property very pre- 
carious; for if, after the term agreed upon, 
the eſtate were to be conſidered as a redeem- 
able intereft, then it would be only a per- 
ſonal eſtate ; but, if conſidered as abſolute, 
it would be a freehold, and muſt be convey- 
ed as ſuch. This would create great confu- 
ſion, and render it very difficult for perſons 
either to diſpoſe of ſuch property, or to 
ſettle what kind of ns was proper, 


Thus * 7 s granted a rent-hatge in Foyer o 
fee of 481. a year to B upon condition, that 2 Ney. 
if 7 8 ſhould, at any time, give notice to 268. 
pay in the conſideration · money (being 800.) 

by inſtalments, vis. 1007, at the end of 
every ſix months; and ſhould, purſuant to 

_ ſuch notice, pay the ſame and intereſt at auß 
mine during his life-time, then the grant to be 

= void. There was no covenant for J & to pay 

the money, and the rent-charge was much 

7 leſs than what the intereſt came to (intereſt 
being then 8 per cent.) B had conveyed it 

= over after 7 S's death to a purchaſer with 
collateral ſecurity for quiet enjoyment, and 


F 


( 19 3 
the purchaſer had afterwards made a marriage 
ſettlement upon it. The queſtion was, 
whether it was redeemable after ſixty years? 
And it was decreed, by Lord Cooper, that it 
was not. His Lordſhip obſerved, it was 
material that at the time of making the 


mortgage, intereſt was at 8 per cent. the 


rent-charge, therefore, was much leſs than 
the intereſt of the money; conſequently the 
payment of the rent-charge could not be 
taken as the payment of the intereſt ; that 
ſeveral circumſtances occurred in this caſe, 
which, though each of them ſingly might 
not be of force to bar the redemption, yet, 
Joined together, were ſtrong enough to prevail 
cover it; that he mortgagee ſeemed to have 
allowed 4 conſideration for purchaſing the 
equity of redemption after the death of the 
mortgagor; firſt, by taking the rent of 481. 
per annum; ſecondly, by agreeing to have 
his money by inſtalments ; thirdly, by leav- 
ing it only at the election of the mortgagor, 
whether he would redeem or not; that there 
could be no reaſon given why ſuch a contin- 
gent right of redemption might not, upon 
fair and equitable terms, be purchaſed; that 
length of time, where ſo great as in the 
preſent caſe, was a good bar of redemption 
ofa rent-charge, as well as of land; and 


that 


* 


C40 


money by any covenant. 


The Reporter obſerves upon the laſt caſe, 
that it was thought length of time was the 
principal objection to the redemption ; but, 
in the cafe of Mellor v. Lees, which came on 
before Lord Chancellor Hardwicke, upon an 
appeal from the Rolls, the doctrine that 
ſuch limited agreements for redempton, or 
rather . were legal, was con- 


firmed, 


4 


In this caſe a mortgage was made of an 


eſlate by the plaintiff 's grandfather, Thomas 


3 . Mellor, in 1689, to 70%n and James Mhile- 
3 bead; the Whitebeads afterwards, on the 5th 15 
of June 1689, mortgaged the ſame eſtate to 


Cartwright and Haywood, and their heirs, 
for ſecuring 2007. to which Thomas and his 
fon, John Mellor, were parties; and Cart- 
wright and Haywood, in order to ſecure 


themſelves the intereſt, made a leaſe to the 
Plaintiffs father, and to his aſſigns, dated 
the 12th of June 1689, for five thouſand 
years, at the rate of 12/. a year, for the 


three firſt years, and 10/. a year for the re- 
mainder of the term; and if, in the ſpace of 
three years, the 2007. was paid with intereſt, 
then the premiſes were to be re- conveyed. 


WY: „ 


that the mortgagor was not bound to pay the 


2 Atk. 494. 


Fs © 


Receipts had been given ſometimes for 
intereſt, and ſometimes for a rent-charge ; 
the laſt receipt was in 1730, T he 2001, 
lent was money left under one Sutton” 8 Will in 
1687, and directed to be laid out in the 
purchaſe of lands in fee, in Lancaſhire or 
Cheſhire; the 'rents to be applied towards 
clothing twenty-four aged and needy houſe. 
keepers. The eſtate, at the time of the 
mortgage, was worth 5007. only, but was 
now valued at goo/. The plaintiff, on the 
| 20th of January 1738, had given notice 
that he would pay in the money ; but the 
defendant, a new truſtee of the charity, had 
refuſed to take it, inſiſting that it was an 
- abſolute purchaſe. And it was fo decreed by 
Fortęſcue, Maſter of the Rolls, from which 
decree there was now an . made to the 
Chancellor. : 


His Lane ſaid there were two general 
queſtions in the caſe. Firſt, as to the con- 
tract, whether the tranſaction was, in its 
nature, a mortgage, or a defeazable purchaſe 
ſubject to a re- purchaſe? Secondly, whether, 
if originally intended as a mortgage, length 
of time would not be a bar to redeeming? = 


As to the firſt, there was a difference 
between ſuch an agroement + as this, which 
relared 


3 N 
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(13) 8 
related to a rent- charge iſſuing out of land, 
and an agreement which related to the land 
itſelf, So alſo the caſe of creating a rent. 
charge, and mortgaging a rent-charge, were 
different conſiderations ; when a man took a 
mortgage, the produce of the eſtate was not 
only barely adequate to the intereſt, or even. 
to a perpetual payment of the intereſt, but, 
generally, was double the value of the 
intereſt of the money lent. If any fetters had 
been laid upon redeeming the mortgaged 
eſtate, by an original agreement either in the 
mortgage-deed, or in a ſeparate deed, it 
would not have availed, where it was done 
with a deſign to wreſt the eftate fraudulently 
out of the hands of the mortgagor : but what 
fraud or inconyenience was there in this 
caſe? The land itſelf was not parted with, 
but it was merely ſelling a rent-charge 
W ſtriftly adequate to the conſideration given; 
= and, inſtead of having a chance for the 
WW whole eſtate, the lender was contented to buy 
the intereſt for ever by way of rent charge. 


As to the particular agreement, his Lord. 
ſhip ſaid, that from that, and from the 
articles made in 1689, it appeared plainly to 
be the intention of the parties that, after the 
end of three years, the intereſt ſhould be 
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changed into a rents clrange; and be ir. 
redeemable, 


His Lordſhip farther ſaid, it was material 


that the money left to the charity and lent, 
was not to be laid out at intereſt, but to be 
| inveſted in land in fee ſimple ; ſo that the 
truſtees, being under an inability of treating 


in the common way, put it in this method ; 


and the will itſelf laid the foundation of the 
tranſaction, and cleared the defendants from 
the ſuggeſtion of oppreſſion and impoſition, 


Likewiſe an eſſential circumſtance in this 
caſe was, that there was no covenant in the 


deed for re-payment of the mortgage-money; 


for though, in general, this was no rule 


againſt redemptions, here it was explana- 
tory of the whole ſcheme and intention of 
the parties. He did not found his opinion 
ſingly upon the nature of the contract, but 
alſo upon the great length of time elapſed, 


being 48 years. Not that the general rule 


of the court (not to ſuffer a common and 
plain mortgage to be redeemed after the 
mortgagee had been in reception of the rents 
and profits a conſiderable time, becauſe it 
would be making him bailiff to the mort- 
gagor and ſubject to an account) applied 


forcibly in this caſe of a rent-charge ; there 
| Would 


— — — — 8 


* — — 
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* be no ſuch inconvenience, for the 

perſon might eaſily account; but the value 

of property was greatly altered ſince 1689, 

therefore more might have been ſaid, if the 
redemption had been propoſed ſooner. His 
Lordſhip concluded by ſaying, the bill was 

properly diſmiſſed at the Rolls, not ſo much 

upon general rules, as upon the particular 
circumſtances of the caſe, and of the ſimili- 

tude between it and that of Floyer v. Le ving- Supra, Page 
lun. . x 


Tt is to be obſerved, - upon the reaſoning 

in this caſe, that although Lord Hardzwicke 

ſtated the length of time, as an additional 

reaſon in ſupport of this decree, yet he only 

W urged it as to its operation in altering the 

W value of the property, and not as a 9 

W ſumption of the grantor's having abandoned 

W bis right of redemption, if he had ever been 

W intitled to it. And his Lordſhip principally : 

determined upon the ſpecial circumſtances of 

he contract, for, as he juſtly obſerved, 

length of time was allowed to be a good 

objection to redemption, becauſe of the diffi- 

culty it laid upon the mortgagce of account- 

ing, which, in the caſe of a rent-charge, did 

- [not exiſt, A diſtinction which had been 

4 taken before in the caſe of Lord Middrington Widdrington 

1 v. Jemnings 1 in Lord Harcourt 5 time, Cited by MR 
| Sir 270» 


Taſburgh v. 
Echlin et al.“ 
4 Brown's 


Par. Ca. 1432. 


Sir Foſeph Jetyl in Floyer and Levingten, 
where the court took a difference between 2 


after eighty years. 


the caſe of Taſburgh and M*Namara v. Sir 
Robert Echlin et al.” that ſuch a contract re. 
ſpecting lands, limiting the payment of the 
money advanced and intereſt thereupon 7» 


the nature of a conditional purchaſe, and no 
redemption allowed thereof, after the time 


: — 
upon an appeal from a decree made by the 

1732, on the following circumſtances, vn. 
the great ſea), dated the 17th of June 1608, 
granted divers lands to John King and Jol 
Bingley, and their aſſigns, for 116 years, t0 
| paſt, at a certain yearly rent. The reſidue 


of which term, by deed dated the 26th of 
May 1677, became veſted in John Tajour) 


<@ 136 ) 


mortgage of a rent-charge, and of land; 
and allowed a redemption in the former caſe 


And it feems, from the determination in 
@ particular period, would be conſidered in 


= This caſe came before the Houſe of Lords 


Lord Chancellor of Jreland, in the year 


| King James I. by his letters patent unde 
commence from the 18th of May then lat 


father of Henry T m_ the appellant in tt 
cauſe, 


King 


( 157 ) 
King Charles I. by his letters patent, dated 
che 25th of March 1647, granted the ſame 


premiſes to Sir Maurice Euſtace and his 


heirs at a like rent, but without reciting or 
taking any notice of the term of 116 years. 
Sit Maurice, by his will dated the 2oth of 


June 1665, deviſed the premiſes, inter alia, 


to his nephew Sir John Euſtace in fee; who 


by virtue thereof, or as heir at law of the 


teſtator, became entitled to the reverſion and 
inheritance of the premiſes, expectant on the 


determination of the term of 116 years. 


The premiſes being ; only of the clear 
yearly value of 2007. Sir John, in confi= 
deration of 200 J. paid him by the ſaid 
John Taſburgh, did by leaſe and releaſe, dat= 
ed the 3oth and the 31ſt of May 1681, grant 


and convey the ſame to Charles 7 aſburgh and 


his heirs, in truſt for John Taſourgh; in which | 
indenture of releaſe there was a proviſo to 
the following effect, viz, That if Sir Joby 
Euſtace, his heirs, executors, or adminiſ- 
trators, ſhould pay to Charles Taſburgh, his 
executors, adminiſtrators, or aſſigns, at he 

end of five years, to be accounted from the 
date of the releaſe, the ſum of 2001 with 
full intereſt for the ſame, at the rate of 107. 
per cent. per annum, according to the cuſtom 


of the kingdom of Ireland; that then it | 


ſhould be lawful for him and his heirs, into 


( wu) 


the premiſes to re-enter, and the dne to 
repoſſeſs and enjoy as in his and their for- 
mer right. But if Sir John, his heirs, exe- 
cutors, or adminiſtrators, ſhould fail in pay- 
ment of the money with intereſt at the time 
limited, that then the eſtate of the ſaid 
Charles Taſburgh ſhould be abſolute and i in- 
defcazable, as well in equity as in law; and 
that Sir Jobn, his heirs and aſſigns, ſhould, 

on failure of payment as aforefaid, be for 
ever debarred from all right and relief in 
equity, againſt che tenor of the ſaid releaſe. 


And Sir Jobn did thereby, for himſelf and 


his heirs, releaſe unto Charles Taſburgh, his 
heirs and aſſigns for ever, all his right in 
equity to redeem the premiſes, in caſe of 


failure of payment as aforeſaid: and there 


was no covenant in the deed, on the pait of 
the grantor, to repay the 200l. or the inte- 
reſt thereof, as 15 uſual in mortgages. 


The five years mentioned in the proviſo 
being elapſed, and no part of the 200 J. or 
the intereſt thereof having been paid, Jobn 
Taſburgh (having no remedy at law to com- 
pel the payment, the eſtate being only a 
reverſion expectant upon the determination 
of a term of which there were then 43 years 
unexpired) exhibited a bill, in April 1687, 
in the name of Charles T Nurgb, againſt Sir 
4 


Job 


— 


« 159 ) 


Jobn Euſtace, ſetting forth the nature of the 
conveyance, and praying payment at a cer- 
tain day, or that the conditional eſtate of 
Charles Taſburgh in the premiſes (in caſe 
it ſhould be adjudged to be a defeazable 


or redeemable eſtate) ſhould be made 

abſolute to him and his heirs; and that 
in that caſe Sir Joby Eyftace might be fore- 
cloſed of all right or equity of redemp- 
tion of the premiſes, and might make 


W farther abſolute conveyances and aſſurances 


to the ſaid Charles Taſburgb, according to 
the tenor and true meaning of the inden- 
tures of leaſe and releaſe. 


5 Wo ſerved with a ſubpena to 
anſwer this bill, ſtood out all proceſs of 
contempt to a ſequeſtration, and in May 


1688, appeared by his Six Clerk, and prayed - 


WT 2 commiſſion for taking his anſwer in Eng- 
I lend, which was granted by conſent. But 
W it was ordered that, unleſs the ſame was 
returned by the 22d of June following, the 
cauſe ſhould be ſet down to be heard, and 
3 the bill taken pro confe . Sir Fobn having 
q neglected to anſwer at the time limited, 
archer time was given him; but he ſtil! neg- 
lecting to anſwer, a decree was made the 
11th December 925 that he ſhould be fore- 1 
. cloſed 


&- 
Pa 
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Cloſed, unleſs the principal, intereſt; and 


_ coſts, were paid before the 11th December 
1689, 


Afterwards Sir Fohn Euſtace returned to 
Ireland, and lived until the year 1706, when 
he died without iſſue; but he never took 
any one ſtep to impeach theſe proceedings 
or decree ; or did he ever attempt to ſeek 
a a redemtpion of the premiſes, but acquieſced 
under the decree for 18 years, 


Henry Taſturgh, the appellant, ſucceeded 
to this eſtate on the death of his father, 
in 1691, and entered thereupon. And not 
imagining that, after an acquieſcenee of 34 
| years under the decree, any perſon would ſet 
up a claim thereto under Sir John Euſtace, he 
by indenture, dated the 24th of April 1722, 
in conſideration of a fine of 300 J. demiſcd 
the ſame to the appellant George M Na. 
mara for the term of 31 years, at the clear 
yearly rent of 2 Sol. 


But the ah of lends in n 2 
conſiderably, a bill was exhibited in the 
Court of Chancery there, in September 1723 
by ſeveral perſons in right of their wives 
| (nieces and co-heireſſes of Sir Jobn Euſtac 
"hong, that the bill of forecloſure wa 

obtained 


x FF w 
obtained by ſurpriſe, fraud, and impoſition ; 
and. ped it might be reviewed and re- 
verſed. 


Mas paths in April 1729, the tn 
Henry put in a plea and anſwer to this bill 
(which having abated, they claimed a right 
to revive) inſiſting on the title as before ſet 
forth ; and farther pleading the leaſe and 
| releaſe executed, in 1681, by Sir John Euſ- 
ace, the declaration of truſt executed, by 
Charles Taſburgh, the decree of forecloſure, 
and the proceedings had in that cauſe, and the 
W great length of time and acquieſcence under 
dat decree. And George M*Namara denied 
W notice of the reſpondents' title, and inſiſted, 
that he was a purchaſer, for a valuable con- 
ſideration, of his ſaid term without any no- 
tice. But it was decreed, that upon the re- 
ſpondents paying the appellant Henry the 
principal, intereſt, and coſts due to him, he 
ſhould reconvey the ſame; and as to M. NV. 
mara, an iſſue was directed to be tried, whe- 
ther he, at any time, and when, had notice 
that the co-heireſſes of Sir John Euſtace had 
or claimed any and what right to the lands in 
queſtion, after the Teaſe to Kg and _ 
ſhould . 


W 3 Ta ER 
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From this decree the appeal was brought, 
it being inſiſted, on the part of the appel. 
lants, that, as the caſe was circumſtanced, 
there ought to be no redemption, upon any 
terms whatever; it having been expreſsly 
agreed by the releaſe in 1681, that, if the 
money was not paid within five years, the 
_ eſtate ſhould be irredeemable; it ought 
therefore to be conſidered as a conditional 
purchaſe, and the rather, becauſe there waz 
no covenant to repay the money. That, as 
the appellant Taſburgh, or thoſe under 
whom he claimed, could not compel pay- 
ment, it ought not to have been decreed a 
mortgage; for, in caſes of mortgages, the 
_ remedy ſhould be reciprocal ; conſequently, 
no equity of redemption could ariſe or 
| ſpring from the condition contained in the 
releaſe ; for the ſuppoſed pledge was only a 
reverſion expectant on a long term of years, 
| whereof no leſs than 43 were then to come, 
during which time it could yield no man- 
ner of fruit or profit. That the 200 J. was 
a ſufficient conſideration for the abſolute 
purchaſe, according to the then value of 

lands in Freland. That the decree of the 11th. 

| December 1688, ought to be binding upon i 
Sir Jobn Euſtace, and upon the reſpondents, 
as claiming under him. And even ſuppoſ- 
ing this to be the caſe of a mortgage clear) 
5 „ and 


(63). 
and undoubtedly redeemable, yet, conſiders 
ing the length of time that the mortgagor, 


and thoſe claiming under him, had acquieſ- 


ced, without demanding ſuch redemption, 


and regard being had to the other circum- 
ſtances of the caſe, no redernption. ens to i 


be decreed. 


| To this ir was anſwered by the reſpond- 
ents, That upon the face of the deeds the 


tranſaction appeared to be a mortgage; 


that Jobn Taſburgh underſtood it fo to be, 


or he would not have brought his bill of 


forecloſure. That ſuch clauſes to reſtrain 

W the redemption were always conſidered in 
equity as terms extorted from the neceſſi- 

W tics of the borrower, and tending to uſury 


and oppreſſion ; that the decree in 1688 
was not binding or concluſive, being ob- 


W tained in the abſence of of Sir John Euſtace, 
Wy without any defence, and in time of war 
nnd general confuſion ; it was never com- 


pleted, or the account directed taken, or 


\ the order for forecloſure made abſolute. 
E As to the length of time, it was ſaid, that 
Wy the firſt leaſe granted did not expire until 
Wy 1724, which was after the firſt bill for re- 
4 demption was brought ; con ſequently Taſ- 


f : burgh could not be conſidered as a mortga- 
ee in poſſeſſion, till after the expiration of 


—_ 
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that term; for, during its continuance, he 
was in poſſeſſion as a tenant, and not as a 
"mortgagee. Beſides, Sir Jobn Euſtace being 
in England from the time of making the 
mortgage till near his death, and in extreme 
poverty ; and. his heirs at law having been 
under coverture or infancy - from that 
time to the time of filing their bill in 
1723, which was before che reverſionary 
eſtate came into poſſeſſion, no laches or delay 
could reaſonably be imputed to them. A; 
to M. Namara, it was ſaid to be proved by the 
reſpondents, that the premiſes were of the 
| yearly value of goo/. and that the only con- 
ſideration for his leaſe was a fine of 300 
and an annual rent of 250/. and that i 
appeared in the cauſe, that he had notice of 
the reſpondents title, previous to his taking 
the leaſe; and that covenants were inſcrted 
therein for bearing the loſs, in caſe of at 
eviction; for which reaſons it was hoped th: 
N would be diſmiſſed with colts, 


But it was ordered ms adjudged, tha 
| the proceedings, orders, and decrees thereil 
complained of, ſhould be reverſed, and thi 
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| | n bill diſmiſſed, 
1 1 it neceſſary to Pits: the bene ; 

offered by the parties to this appeal rathe! 


Fl 
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at large, becauſe a ſatisfaRory anſwer being 


elapſed ſince the decree for forecloſure, upon 
the decree itſelf, and vpon the purchaſe of 
M*Namara, the caſe appears to me to turn 


or illegality of the proviſo for a repurchaſe, 
would have made no difference in the caſe, 
had the tranſaction been adjudged a mort- 


gage, and the proviſo been conſidered by 
the Lords as inſerted with 2 view to re- 


have been conſidered as fraudulent, and the 


conduct of the parties Apper in a more cri- 
minal view. V 
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be departed from. 


given to the arguments of the appellants, 
ſounded upon the length of time that had 


abſtractedly upon the queſtion of the legality 


And, indeed, if the order for forecloſure had 
even been made abſolute, I apprehend it 


ſtrain the equity of redemption ; becauſe, in 
ſuch caſe, the original agreement would 


artifice of adding the ſanction of the court 
to the tranſaction, would only have made the 


But, in all theſe caſes where the equity 

of redemption is rebutted by agreements of 
this kind, and the tranſaction is conſidered 
28 a conditional purchaſe, the intention of 
me parties at the time of contracting muſt, 
W 1 apprehend, be clearly proved or neceſſa · 
nh implied, from the circumſtances attend- 
ing it, otherwiſe the general rule will not 


* b / 
TS 
7 
44 ö 
4 { 
o 2 | 
"* 
7 © 
11 
N 
12 
= 
1 
| 
2 
+ 
. 
It 
* 
s 5 1 
kN 
9: 
1 
* 
9 
7 
by 
p: 


2 ob 
. — _— 


— e 
more 2 5 
I + rt 
© eee De N 


— * * * 


8 $4 — 
—ͤů N 


F wr" 2 EE £4 
— = — IVED 
— ner le as we et At - - 


1.4.7 
£ - WW", * 
— * K — ay 


_ FL 
r ou 


* — va 


* 2 

n 

rn 
n 


ad * G PR 
4+ * >; 
N 2 * — — 


„ 
r 4 1 
. r 


38 


0 166 ) 

8 It.tꝗ was held, in the caſe of the Attorney 
Meyrick, General v 1 that a deviſe of a mort- 
Ves. 44. gage was expreſsly within the meaning and 
proviſion of the mortmain act, 9 Geo 2. That 
was an information to have a charity eſta- 
bliſned, and carried into execution. The 

facts were, that one being in poſſeſſion, under 

a judgment and writ of habere facias Poſſeſ= 

| fionem, of lands mortgaged to him in fee, 
made his will, and reciting therein that he 
was poſſeſſed of certain ſums of money due 
dy mortgage and other ſpecialties, gave the 
money in anywiſe due by mortgage, notes, 

or otherwiſe, on the eſtate of the mortgagor, 
whereof he was poſſeſſed, by habere, Sc. and 

all his. perſonal eſtate, in truſt to pay his 

| debts, legacies, &c.; and afterwards, that 
the truſtees ſhould ſettle a place for the 
ſchooling and teaching ſo many poor boys, 

| clothing them, c. and to pay the maſter 

for ſuch teaching, as the intereſt of the mo- 

» ney he was poſſeſſed of, by ſecurities on the 
_ eſtate, late of the mortgagor, would ſupport 
and maintain; and he deviſed them all: the 
money due on that eſtate, to be laid out at 
intereſt on good ſecurities, to apply the in- 

| tereſt thereof to the maintenance of the ſaid 
ſchool for ever. On the part of the charity 

it was urged, that the mortgaged premiſes 

were not deviſed, but only the money due 


by 


x ( 1&6 ) 

by mottgage, and that the heir at law of the 
teſtator ought to be a truſtee for the charity: 
that it was only a deviſe of the beneficial, 
not of the legal intereſt which deſcended to 
the heir: that the lands were alienable, and 
this was given as money, not as land. Sed 
per Maſter of the Rolls: The diſtinction 
made on the part of the relator, between a 
deviſe of mortgaged premiſes, and of the 
money due on mortgage, did not ſeem well 
founded. By a gift of all one's mort- 
gages to A, the whole beneficial right paſſed 
| to him; and were the legal intereſt either in 
the heir or executor, as it was a mortgage in 
ſee or term for years, each would be conſi- 
dered as truſtee for A, who would be permits 
ed by the court to uſe their names to get the 
money, or make the pledged eſtate his own 
by forecloſure, If it would be ſo in that 
W caſe, chen it would be equally ſo, though the 
W phraſe uſed was money due on mortgage; in 
W which caſe, unleſs the court conſtrued it to 
W paſs the whole intereſt of the mortgagee, it 
= would make i it in effect a void deviſe, or, at 
W caſt, put it in the power of a third perſon, 
„ _ the deviſee ſhould take thereby, or 
not. The queſtion then was, Whether this 
5 within the miſchief intended to be pre- 
vented by the ſtatute? He was of opinion 
| that this deviſe came within the expreſs _ 
q " TS words 


words and' plain intent thereof. The deſign 


of the act was to lay a reſtraint on every me- 


thod whereby land might poſſibly come into 


ſuch hands, unleſs by the manner therein 
preſcribed : the parliament had therefore, 
by expreſs words, taken in this caſe of a mort- 


gage in the third clauſe, the words of which, 


if they did not extend to mortgages, he was 


at a loſs to know for what purpoſe they were 
put in: the meaning was, that you ſhould 


not give to a charitable uſe, that which was, 
or might be, charged on land, though not 
ſo at the time of the gift. Though by the 
firſt clauſe ſecurities for money were allowed 


to be given under the requiſites of the act, 


. the ſubſequent words of that clauſe at- 


forded an argument, that mortgages Helling 


lands actually at the time of the gift, would 


© Farrer, 


2 Vez. 183. 


not come within the meaning, as there 


might be other ſecurities for money not im- 
mediate liens on lands, as debts, bonds, c. 


He ſhould think, on the firſt clauſe, mort- 
| gages were prohibited: but if doubtful on 
the firſt clauſe, the words of the third clauſe 
took them in expreſsly. The information, 
| therefore, muſt Dy WS 


Sas Lord Hardepiche 3 a diſtinction, in 


the caſe of Vaughan v. Farrer, between that 
caſe, where a deviſe was of the reſidue of a real 


and 


(169) 
and perſona] eſtate to a charity, and the preced- 
ing caſe, in which there was a ſpecific legacy 
of the whole perſonal eſtate, and of the mort- 
gage particularly by name, which the truſtees 
particularly claimed; and was of opinion, 
that ſuch a deviſe of the reſidue to a charity 
would be good, although the deviſor was 
poſſeſſed of mortgages ; but it did not then 
appear to the court, that there were mort- 


gages. 


| In the caſe of Foſon v. Eyres it is ſaid, 

divers proofs touching . parol declarations 

were offered and read on both ſides, which 

the court would take no notice of; but this Bonham, v. 
Newcomb, 

point is now ſettled otherwiſe, mortgages ſupra p. 37, 

not being conſidered as conveyances of 278. — 

land within the ſtatute of frauds. Thus, in To 

the caſe of Richards v. Sims, where the queſ- Richards v. 

tion was, whether parol evidence could be Buna. 1 

given of the mortgagees having diſcharged 3 

the mortgagor from the debt; the fact, as 

ſworn, was, that when the mortgagor went to 

the houſe of the mortgagee with the box of 

writings, wherein the mortgage and the 

bond were, and offered them to the mort- 

gagee, the mortgagee put the deeds back 

and ſaid, take back our writings, 1 fi 'eely for- 

eie you the debt ; and then, ſpeaking to 

the onze mother, who was pre- 


dent, 


(170 ) 

_ fent, faid, I always told you I would be 
kind to your ſon; now you fee I am as good as my 
word, The Lord Chancellor as to this evi. 
dence, obſerved, the rule upon this head was 
the ſame in law and in equity; and his opi- 

nion was, that it might be admitted. The 

ſtatute indeed laid down a very ſtrict but 
proper rule, relating to real eſtates, viz. that 
% no intereſt, any longer than for three years, 
ſhould Paſs 1 in them without writings nor 
any truſt in them for a longer time, unleſs 
the truſt aroſe by operation of law. The 
ſame rule by that ſtatute related to the 
deviſing of real eſtates; but, in all theſe caſes, 
there was a difference both in law and equity, 
between abſolute eſtates in fee and for a 
term of years, and conditional eſtates for 
ſecuring the payment of a ſum or ſums of 
money. In the caſe of abſolute eſtates, it 
could not be admitted, that parol evidence 
of the gift of deeds ſhould convey the 
lands themſelves ; but, where a mortgage 
was made of an eſtate, that was only con- 
| ſidered as a ſecurity for money due, the land 
there was the accident attending upon the 
money, and when the debt was diſcharged, 
| the inteteſt in the land followed of courſe. 
In law, the intereſt in the land was thereby 

_ defeated; in equity, a truſt' aroſe for the 

benefit of the mortgagor, In an cje&ment 
where 


land; and in ſuch caſes, eſpecially where the 


ſutne that the money was paid at the day, 


ſary, which ſhewed, that, even at law, the 
debt was conſidered as the principal, and 
the land only the accident. Equity went 


W payment: therefore, if a mortgage was 


lame time entered into for performance of 
cove- 


where a title was made under a mortgage, 
if evidence was given that the debt was 
fatisfied, this was conſidered as defeating 
the eſtate which the mortgagee had in the 


mortgage was ancient, the court would pre- 


and would direct the jury to give their ver- 
dict accordingly, unleſs it clearly appeared 
that the money could not be paid at the 
day; no writing was in theſe caſes neceſ- 


farther, and in all caſes ſaid that, when the 
debt appeared to be ſatisfied, there aroſe a 5 
truſt by operation of law for the benefit of 
the mortgagor. This caſe was within the 
exception in the ſtatute of frauds, whick 
had been mentioned, as to truſts ariſing by 
operation of law; and in theſe ſort of caſes 

| the court received any kind of evidence of 


made by one partner to another, and the 
W mortgagor agreed with the mortgagee that 
he ſhould take a certain part of the profits 
of the partnerſhip in diſchatge of the mort- 
Lege, that of itſelf would diſcharge it. Here 
essa mortgage made, and a bond at the 
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Hampton v. 


Spencer, 


et e cont. 


2 Vern. 288. 


up a bond with intent to diſcharge a debt, 


charged; and, if the bond was diſcharged 
in the preſent caſe, the mortgage would be 


an iſſue to try whether theſe expreſſions were 


being doubityl, 


by the defendant S, conveyed an houſe and 


his heirs; the bill was for a reconveyance 
on payment of the remainder, due of the 800. 
and intereſt. The defendant, by anſwer, 
inſiſted, that the conveyance was abſolute 
to him and his heirs, without any proviſo, 
_ clauſe, or agreement that the plaintiff might 
redeem ; but confeſſed it was in truſt that, 
after the 801. with intereſt was paid, the 
defendant fbould and ſeiſed for the benefit of 
be plaintiff” s wiſe and children, although no 
ſuch truſt was declared in writing. For the 
plaintiff i it was inſiſted, that he, having re- 
plied to the defendant's anſwer, who had not 


; bound by his confeſſion, that he was nt l 
have the eftate abſolutely to himſelf, and that 
0 regard ought to be had to the matter TP 

E 


K } 


covenants. Suppoſe: an obligee delivered 


the debt would certainly be thereby dif. 


diſcharged with it; his Lordſhip directed 


uſed or not, the evidence as to this point 


* 


80 where E. in 8 of $01. paid 


ſurrendered a copyhold eſtate to him and 


made any proof of ſuch pretended truſt, was 
| 


5 


ſet 


( 173 


ſet forth in avoidance of the plaintiff's de- 


mand, becauſe the defendant had not proved 


it. But the court decreed the truſt for the be- 
nel of the wife and children. 


But in the caſe of Rebinſon v. Gee, Lord 
| Hardwicke! was of opinion, parol evidence 


Robinſon v, 


Gee, 


x Ver. 251. 


could not be admitted as to an agreement 


between co-mortgagors, to charge the lands 


otherwiſe than they would have been af- 


fected ” the Operation of law * the | 


contract. 


That caſe, as to the point in queſtion, 
was thus: 4, tenant in tail, remainder to 


his brother in tail with other remainders, 


wanting to raiſe money to diſcharge debts on 


the eſtate, propoſed to B to join in a mort- 


gage, which was agreed to and done; ; both 


joined in the bond, but A. being firſt named, 


received the money. The remainder being 


veſted in poſſeſſion in B, on the death of A, 


the creditors of 4 brought a bill to turn the 
| mortgage and intereſt on the eſtate of B, 
and to exonerate the perſonal eſtate of A. 


Parol evidence was offered of 4 | particu] ar : 
agreement between the brothers that this 
debt ſhould reſt intirely upon the eſtate of 


B: this was objected to, as not being proper 
evidence within the ſtatute of frauds, be- 


cauſe 
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1 Ve. 253. 


the caſe, that, as to the parol evidence, it was 
not neceſſary to give an abſolute opinion, 
but he doubted whether it would be good. 
This was certainly a kind of real right, being 
to affect a real eſtate in all events contrary to 
the writing, and to rebut the equity. Before 
the caſe of Brown v. Selwin, it was held in 


ra) 


_ cauſe only parol; whereas, this being a real 


right annexed to a real eſtate, ſuch an agree- 
ment could not be proved without writing, 
Lord Hardwicke obſerved, as.to this part of 


ſeveral caſes, that parol evidence might be 


given to rebut an equity, although relating 
to a real right; but, in that which was the 


. caſe of a will, the Lords held otherwiſe: 


from which determination, going farther than 
| 7 had ever gone before, his Lordſhip did 

indeed differ in opinion; his Lordſhip ſaid 
| the equity there was, that two perſons being 
made executors and re/iduary legatees, and 


done of them being indebred to the teſtator 
to the amount of 3000 J. the latter inſiſted 


his debt was thereby extinguiſhed ; the for- 
mer affirmed the contrary, and claimed a 

moiety of the 3000 l. as one of the refduary 
 legatees, The former offered parol proof of 
| his being made an executor by the teſtator 
with intent to extinguiſh that debt, but the 
Lords would not ſuffer it to be read; and 
his Lordſhip ſaid this was a ſtronger caſe 


than 


( 17s ) 
chan that then under conſideration ; but, 


prove what it was brought for. 


tion between the laſt caſe and thoſe of 
| Richards and. Symms, and Hampton and Spen- 


of the latter, which would not otherwiſe 


even ſuppoſing this evidence might be read, 
his Lordſhip thought it was not ſufficient to 


We muſt here obſerve the evident diſtinc- 


cer; and alſo between theſe caſes and that of 
Brown and Selwin, referred to by Lord Hard- 
_ wicke; which laſt, I apprehend, turned upon 
a different point, and was not governed by 
the ſtatute of frauds; for, in the caſes of 
| Richards and mms, and Hampton and Spen- 
cer, the queſtion, as to admiſſion of parol 
evidence, aroſe between the mortgagors and 
mortgagees, or their repreſentatives ; bur, 
in the laſt caſe, the queſtion was between 
the creditors of a joint-mortgagor and his 
co-mortgagor, the latter of whom, in law, 
independant of any parol agreement, was 
conſidered only as a collateral ſecurity ; but, 
if che parol agreement had been admitted in 
3 evidence, it would have charged the eſtate 


have been affected, if the deceaſed mort= 
W 2:gor had left aſſets. Conſequently, the 

W ground of admitting parol evidence in the 

WT former caſe does not exiſt in the latter; for 
le court, in the former caſe, conſidered the 

2 13 eſſence 
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the lien upon the land, which was only to 


for the mortgagor. But in the caſe of 


Broten and Selwin, the object was to pro- 
cure the admiſſion of parol evidence to ſhey 
that the teſtator intended words in his will 
to operate otherwiſe than they would do, i 


» Mod. 17. 


caſe, Ce. 67. 4 vill or inſtrument explains itſelf, no evi 


2 Vern. 337. 
Ibid. 625. 


or diſcharged the perſonal contract for a 
loan, affected the land, not directly, but 


directly to affect the lands in the hands of 
the ſurviving mortgagor with a parol agree- 
ment, contrary to the ſtatute of frauds, made 
in contemplation of a mortgage it is true, 
but totally irrelative to the contract for the 
loan between the mortgagor and mortgagee, 
to which, in the former caſe, the evidence 


* 176 3 
eſſence of the contract as a negociation for a 
loan, the land as pledged collaterally to 
ſecure the payment of it; that, therefore, 
any evidence which explained, impeached, 


conſequentially only: ex, gra. if the money 
borrowed was paid, or the debt diſcharged, 


ſecure that, determined; in equity, there- 
fore, it was from thenceforth held in truſt 


Robinſon and Gee, the evidence offered went 


offered was conſidered to apply directly, and 
by affecting that, to affect the land indirectly 
and conſequentially : and, in the caſe of 


taken according to their ordinary import 
contrary to a ſettled rule of law; that where 


_ dence 
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Pans out t of it al be admitted; but the 
intention ſhall be collected from the written 
words; for, even in the caſe of an ambi- 
guity on the face of a deed or will, it is clear 
law, that it can never be helped by aver- 
ment ; becauſe the law will not couple and 
mingle matter of ſpecialty, which is of 
higher nature, with matter of averment 
| which is of 'igferior account; for that would 
be to make all you's doubtful and ſubject to 
averments, and ſo, in effect, things to paſs. 
without deed, which the law appoints ſhall 
not paſs but by deed. And, therefore, if a 
man give land in tail (though it be by will) 
the remainder in tail, and add a ptoviſo ro 
reſtrain alienation, and create a perpetuity ; 
it cannot be. averred and proved, upon the 
ambiguity of the reference in this clauſe, 


) 

. that the intent of the deviſor was, that the 
1 reſtraint ſhould go only to him in remainder 
ans the heirs of his body, and that the tenant 
in tail in poſſeſſion was meant to be at large; 


it being a fixed maxim, that all ambiguity 
W of words ariſing from matter within a, deed 
or inſtrument, may be holpen by conſtruc- - 


tion, or in ſome caſes by election, but never " 
by averment, | 


4 " as" —_—_, 
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Indeed, there are caſes in which parol 
evidence is. admitted to ſhew the intention of 
Vor. I, ; | 'N IK | a 


a 


— a eto EE 
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a teſtator or deviſor ; but thoſe Caſes are not 
where the ambiguity appears upon the deed 
or inſtrument, but where there is ſome col- 
lateral matter out of the deed ' which gives 
riſe to it, As, where a man bequeaths a 
legacy, or deviſes an eſtate to 7 &, the fon 

of N; and & has two ſons of that name; it 
is clear, upon the face of the will, that the 


4 meant a benefit to 7 S, the ſon of N; 


yet an ambiguity ariſes out of the deed, 
from N's having two ſons of that name, that 
_ renders it doubtful which of them was in- 
' tended to be benefited; to remove which 
_ | rn evidence may wy ed. 


Dockęy o. So, where a man gave his wife a legacy of 


kſ p< 
"2 . 1000]. and, as to the reſidue of his real eſtate 


Pl Ca. , (except one cloſe, in his will bequeathed to 


Parl. Ca. 324. 
2E. Ca. Abr. a charity) deviſed it to her and her heirs, in 


$50 * % ſtruſt to ſell the ſame, or ſo nh thereof as 


Ducher oc ſhould be needful, for payment of his debts 


= 3 and legacies; and alſo gave all his perſonal 


ville, etal" eſtate to her towards payment of his debts 
| own's 
Parl. Ca, 305 and legacies, and made her executrix ; the 


x * py * queſtion was, whether here was an implied 
Se. ven. or reſulting truſt in the executrix, as to the 


reſidue after his debts and legacies paid, for 


the benefit of the heir; and parol evidence 
Was een to Ken that! it was the teſtator : if 


S 915 intention 


(179 ) 
intention; this ſhould be a beneficial deviſe 
to the wife and executrix. 


It is obſervable in this, as in the preceding 
caſe, that the ambiguity ariſes from a cir- 
cumſtance out of the will, and not upon the 
face of it, viz. the wife's being capable of 
taking the bequeſts given by the teſtator in 
two Capacities, as legatee to her own uſe, 
and as executrix in truſt for the next of kin; 
and it being doubtful which way ſhe was 
intended to take by the teſlator, becauſe it 
was, prima facie, reaſonable to preſume he 
would not have given her part as a legatee, 
| if he had meant to give her the whole reſidue 
beneficially as executrix, for the latter 
bequeſt would have involved in it the former; 
therefore, as there was'no doubt but that ſhe 
took the whole by the will, the only queſtion ; 
was, in what capacity ſhe took it? And it is 

| like a bequeſt of 507. to F S, and 1001. to 
7, ſons of A B; in Which caſe, there can 
be no doubt but parol evidence would be 
admitted to prove which ſon was meant to 
have the greater and which the leſſer legacy; 
the only difference being, that, in the latter 
caſe, the bequeſt would be to two perſons i in 
W cicir natural capacities; whereas, in the 


W former, it is to one perſon capable of taking 
„„ 14 


( 180 ) 


in two diſtinct capacities, the one natural, 
the other artificial. 


But in the caſe of Brown and Selwiy, 


there was a plain and expreſs deviſe of a 
moiety of every part of the teſtator's perſonal 


eſtate, not before diſpoſed of, to the co- 
_ executor, of which the debt to the teſtator 
was indiſputably part. Therefore no doubt 


aroſe, as to the bequeſt, by matter out of 


the will ; but the intent was to deſtroy the 


force of the written will, and overturn the 


plain words of it by parol evidence only; 


and not to obviate or take off an implication, 


which might or might not take place, and 


yet the words of the will have their force and 
operation; nor was it to anſwer any rule or 
conſtruction of equity ariſing upon, or con- 
ſiſtent with the words of the will, but to 


control and take away a plain deviſe and 
e gift to the co· executor. 


| vern. 1 | Ns: * 1 3 that either of theſe 
2 Freem. 284. caſes claſhes with the reſolutions that have 


2 Will. 620 
2 Eq. Ca. Abr. been made, as to admitting parol evidence 


482. 


"2 vez. 251 on agreements reſpecting lands; thoſe caſes 


depending upon another principle, viz. that 


ol the juriſdiction of equity where there is 
fraud. As where an agreement for a mort- 
Lage | was Gravy by the mortga gee, the 

mortgagor 


( 181 ) 

mortgagor being able to write his mark 5 
only, and the mortgagee omitted to inſert a Ne N | 
covenant for redemption ; in which caſe, on * 

a bill to forecloſe, the court permitted the 

mortgagor to read evidence to ſhow the 

omiſſion. | 


So, where a mortgage was drawn in two 2 Atk. 389. 
deeds, one an abſolute conveyance, the other 1 
a defeazance, and the mortgage omitted to 
execute the defeazance, the mortgagor was 

permitted to ſhew the miſtake. 


Again, where an abſolute conveyance was Ibid. 
made for a ſum of money, and the perſon to 
whom it was made, inſtead of entering and 
receiving the profits, demanded intereſt for 
his money and had it paid him; this was 
admitted as evidence ro explain the nature of | 
the conveyance, - 


Por, in \ ſuch caſes, 1 proof offered i is 
not conſidered as a variation of the agree- 
ment, but explanatory only of what it was 
meant to have been; and the allowing any 
W other conſtruction upon the ſtatute of frauds 
and perjuries, would be to make it a guard 
and protection to fraud, inſtead of a ſecurity 
W gainſt it, as was the intention of it. 


N 3 Another 


Hampton v. 
Spencer, 
ſupra 50. 


do not appear upon the face of the deeds 
whereby they are conveyed, but are admitted 
by the truſtee; for ſuch caſes, being out of 


Newton 1. 
Preſton, Pre. 
Chan. 103. 


attention in ſpeaking of this ſtatute, and 


not having been in contemplation of the 
legiſlature on polling that ſtatute. 


of 7007. paid by B, and C pretended the 
money was advanced by D, his wife's firſt 
huſband, and belonged to her as his execu- 
trix. On a bill of inter- pleader, filed to 
determine to whom the money ſhould be 
paid, the queſtion was, whether C ſhould be 
admitted to read the examination of his 
witneſſes, to prove his wife's intereſt ip the 
mortgage-money, upon the ground that 


- OE law, and was excepted out of the ſtatute; 
but it was contended, ou the other ſide, that 
this imported to be a mortgage for money 


paid by A, and that though a truſt, which 
reſulted by implication of law, was out of the 


ſtatute, yet that truſt muſt ariſe upon the 
face of the deed itſelf, and that if enquiry 


0 182 ) 
Another exception likewiſe deſerves. Our 
that is, in caſes of ſecret truſts of eſtates that 


the miſchief, are conſidered, in equity, as 


Where one had made 2 mortgage in "3 to 
A, and it was expreſſed to be in conſideration 


this was a truſt which aroſe by implication 


was made, upon parol proof, whoſe money 
wa $rags — 
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it was, this v was in the teeth of the ſtatute; ; 


and the caſe of Kirk and Webb was cited, 


wherein it was decreed, tha: an eſtate cannot 
be made a truſt, by proving the money laid 
out upon it, to be ſuch an one or ſuch an 


one's. Sed per Juſtice Powell, I will not 


hinder you from reading, for though, at 


law, it is not to be allowed, where a jury 


may be inveigled 2 that which is not proper 
evidence, yet here is no ſuch danger. And 


the proofs were read, but the Juſtice would 
: 255 decree the truſt, | 


\ 
* 


N 4 


Dem. 353. 


Er 


Or the Intereſt of u 9portgagor in the 


Premiles mortgaged by him. 


8 ſoon as the eftate of hen mortgaver is 
created, which | is now done either by 
leaſe and releaſe, bargaia and ſale, or fre- 
quently by creation of a term for years in 
the premiſes, he may immediately enter 
vpon the lands, but ſubject to be diſpoſſeſſed 
vpon performance of the condition, by pay- 
ment of the moctgage-money, at the day 
limited, The uſual way, therefore, as hath 
been faid, is to agree that the mortgagor 
mall hold the land till the day aſſigned for 
payment, and that the mortgagee ſhall not 
intermeddle with the poſſeſſion until default 
| therein. And, in caſe of failure, whereby 
the eflare becomes abloluie, the mortgagee 
may enter upon it, and take poſſeſſion, 
— Without 


It 


( 185 ) 
without any poſſibility, at law, of being 
aſterwards evicted by the mortgagor. 


Some doybts have ariſen, what hu he „„ paws 

mortgagor has in the land from the time of 
makir g che mortgage, under ſuch an agree 
ment that the mortgagee ſhall not intermed- 
dle with the poſſeſſion until default of pay- 

ment; whether he be leſſee for ſo many 
years, or only in as tenant at will, or by 
ſufferance. e 55 
And, in che cal of Pouyeley and 2 Shows Powſtley o. 


where a mortgage was made by bargain and 4 Gro. ey. 
ſale, with a proviſo and agreement between 


the parties, that the mortgagee, his heirs, 

or aſſigns, ſhould not intermeddle with the 

actual poſſeſſion of the premiſes, or percep- 

tion of the rents thereof, until default of 
payment, which was to be made at the 

diſtance of ſome years. It was held by the | 

court, that he was tenant at will; a diſtinc- 

tion being taken between this agreement, 

and an agreement with the mortgagee that 

he ſhould enjoy it during thoſe years; for ; H. 5 1. 


the latter would have amounted to a leaſe — 
for years,, 


But though, Anime. cls. qd is a 
xclemblance between the eſtate of a mort- 


gagor 


W000 


„„ 
gagor leſt in poſſeſſion of the premiſes under 
ſuch an agreement or otherwiſe, and a te- 


nancy at will; yet, upon a minute and 


accurate inſpection, a clear diſtinction will 
be found between theſe intereſts; and alſo 


between the caſe of a mortgagor in actual 


poſſeſſion, and one who under-lets to 
| tenants; for, by the agreement underſtood 
between the mortgagors and mortgagees, 


the latter ſtipulate to receive intereſt, the 


former to keep poſſeſſion ; but no rent is 
| reſerved from the mortgagor, nor is he 


entitled to. notice to quit; he hath not even 


a a right to the emblements, each of which 
are properties appertaining to a tenancy at 
will in the ſtrict ſenſe of the word; and the 
reaſon is, becauſe, in this caſe, the crop as 
| well as the land, is a ſecurity for the debt, 


But, in both caſes, even the ſimilitude 


. ceaſts, if there be an under-tenant; for 


there can be no ſuch thing as an under-tenant 


to a tenant at will; ſuch demiſe being, in 


2 Cro. 660. 
ea, 205. 


itſelf, a deſertion, which, in law, amounts to 
1 deter mination n of the will. 2 


\ "bs heck" eat, ſeems, the mortgage 


may conſider the mortgagor as a diſſeiſor, 
and his leſſee as a wrong-doer or not, at his 


election. 


if 


c 
t 
T 
[ 
n 
t 
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If che mortgagee permits the leſſee to 1 Atk. bob. 


enjoy his leaſe, the mortgagor may, from 
thenceforth, be conſidered as a receiver of 


the rent, or, in ſome ſort, a truſtee for the | 
mortgagee, who may at any time, counter- 


mand the implied authority, "4 by giving 


notice to the tenant not to pay che rent to 


che 1 * _ * 


to eren by the 1 


Bench, in the caſe of Keech, leſſee of Warne, 
againſt Hall and another; where an eject- 
ment was brought for a warehouſe in London, 


Fotice to "quot fo we, eee the written 
leaſe 


And fo it was ; held, by the Court of King's 4 


In! if the mortgagor clefts the other 5 
alternative, the leſſee may be turned out by 
an ejectment, he being in under a perſon 
who had no power to under- let, but ſubje& 


Keech leſſee 
of Warne _ 
againſt Hall 
and - oor gh 
Douglas's 
Rep. 21. 


by a mortgagee, againſt a leſſee under a leaſe 
in writing for ſeven years, made after the date 
| of the mortgage by the mortgagor, who had 
continued in poſſeſſion ; the leaſe was at a 
rack rent. The mortgagee had not notice of 
the leaſe, nor the lefſee notice of the mort- 
gage. The defendant offered to attorn to 
the mortgagee before the ejectment was 
brought; the plaintiff was willing to ſuffer : 
the defendant to redeem. There was no 
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ſidered as tenant at will from year to year by 


_ underſtood between the mortgagors and 


plied authority to the mortgagor to let from 
year to year at a rack rent, or, whether he 
might not treat the defendant as a treſpaſſer, 
and wrong-doer? And Lord Mangſield ſaid, 


on full conſideration, they were all clearly of 
opinion, that there was no inference of fiaud 
or conſent againſt the mortgagee, to pre. 
vent him from conſidering the leſſee as a 
 wrong-doer. It was rightly admitted, that 
if the mortgagee had encouraged the tenant 
to lay out money, he could not maintain 
this action; but here the queſtion turned 
vpon the agreement between the mortgagor 
and mortgagee. When the mortgagor was 
left in poſſeſſion, the true inference to be 
drawn was an agreement that he ſhould poſ- 
ſeſs the premiſes at will in the ſtrictęſt ſenſe; 


quit; and he was not entitled to reap the 
crop, as other tenants at will were, becauſe 
= all was liable to the . on payment of 


AMI 
leaſe was bad, yet if the leſſee was to be con- 


conſtruction, the plaintiff's action muſt fail. 
The queſtion was, whether by the agreement 


mortgagees, which was, that the latter 
ſnould receive intereſts, and the former keep 
poſſeſſion, the mortgagee had given an im- 


in delivering the opinion of the court, that 


and therefore no notice was given him to 


which 


000 


which, the mortgagee's ticle ceaſed, The 
mortgagor had no power, expreſs or implied, 


to ler leaſes not ſubje& to every circumſtance 


of the mortgage. If, by implication, the 
mortgagor had ſuch a power, it muſt go to 

a great extent, to leaſes where a fine was ta · 
ken on a renewal for lives. The tenant 
ſtood exactly in the ſituation of the mortga- 5 
gor. The poſſeſſion of the mortgagor 
could not be conſidered as holding out a falſe 
appearance. It did not induce a belief that 
there was no mortgage, for it was the nature 

of the tranſaction, that the mortgagor ſhould 
continue in poſſeſſion. Whoever wanted to 
be ſecure when he took a leaſe, ſhould in- 5 
quire after and examine the title-deeds. In 
practice indeed, eſpecially in the caſe of 
great eſtates, that was not often done, be- 
cauſe the tenant relied on the honor of his 
landlord ; but whenever one of two innocent 
perſons muſt be a loſer, the rule was gui 
prior eft tempore, potior eft jure. If one muſt 
ſuffer, it muſt be he who had not uſed due 
diligence in looking into the title. It was 
ſaid at the bar, that if the plaintiff, in a caſe | 
like this, could recover, he would alſo be 
intitled to the meſne profits from the tenant 
in an action of treſpaſs ; which would be a 
manifeſt hardſhip and injuſtice, as the tenant 
would then pay the rent twice, His lord- 


ſhip 
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(190) 
ſhip gave no opinion on that point, but 
there might be a diſtinction; for the mortga- 
gor might be conſidered as receiving the 
rents in order to pay the intereſt, by an im. 
plied authority from the mortgagee till he 


determined his will. As to the leſſee's right 
to reap the corn, which he might have ſown 


previous to the determination of the will, 
that point did not ariſe in this caſe, the 
cejectment being for a warehouſe ; but how- 
| ever that might be no bar to the mortgagee's 
recovering in ejectment, it would only give 
_ the leſſee right of ingreſs and egreſs to take 


the crop; as to which, with regard to tenants 


at will, the text t of Littleton was clear, 


But 3 3 to be no "pecaſicn. i in 
1 this caſe, for any implication of an autho- 


rity from the mortgagee to the mortgagor 


to receive the rents and profits. For al. 
though the poſſeſſion of the leſſee of the mort- 
gagor, under a leaſe from him, will make 


him a wrong-doer as to the mortgagee, his 


leſſor being, as to the mortgagee, a diſſeiſor, 
and conſequently incapable of conveying 


a good title as againſt the mortgagee : yet, [ 
apprehend, the leſſee will not be in a worſe 


caſe than a tenant under a diſſeiſor, which, 
by granting the under - leaſe, the mortgagor 


; hath made himſelf at the election of the mort- 
gogee » 


DD £ vv _ a 


"+ 


a 


(m1) 
gagec. And a diſtin&tion hath been taken Lifford's cafe 
between the caſe of the diſſeiſor, and that of 0 31. 
him who comes in under the diſſeiſor by title; 
for if a man be diſſeiſed, and the diſſei- 
ſor, during the diſſeiſin, cuts down the trees, 
or graſs, or the corn, growing upon the land, 


and aſterwards the diſſeiſee re- enters, the 
diſſeiſee ſhall have an action of treſpaſs 
againſt him vi et armis for the trees, graſs, je 
corn, &c. for, after his regreſs, the law, 
as to the diſſeiſor and his ſervants, ſuppoſes 


the freehold always continued in the diſ- 


ſeiſee. But, if the diſſeiſor makes a feof- 
ment in fee, gift in tail, leaſe for life, or 
years, and afterwards the diſſeiſce re- enters, 
he ſhall not have treſpaſs, vi et armis, againſt 
thoſe who come in by title ; for this fiction 
of the law, that the freehold continued 
always in the diſſeiſee, ſhall not have 8 
lation to make him, who comes in by 5 
title, a wrong doer vi et armis, becauſe, 

in fitione juris ſemper equitas exiſtit. But, i in 


luch caſe, the diſſeiſee ſhall recover all the 


meſne profits againſt the diſſeiſor, in the 
| ſame manner as the diſſeiſee ſhould recover 
in an aſſize at the common law before 
the ſtatute of Glouceſter, cap. 1. damages | 
only againſt the diſſeiſor: beſides, it is to 
be preſumed, that he who comes in by 


tle has given ſome recompence to the 


diſſeiſor, 
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( 192 ) 


1 | diſeifor, and that the leſſee has pay rerit to 


7. 


th. 


him or other conſideration „and therefore, 
in reaſon, the diſſeiſor is to be charged 
with the whole. N 


But, as to the right to the emblementz, 
4 diſtinction is taken between tenants who 


bave particular eſtates that are uncertain, 
defeazable by the act of the parties to the 
original contract, or by he act of God; 
and thoſe who. have particular eſtates un- 
certain, defeazable by a right paramount; 
for, in the latter caſe, he that hath the 


right paramount ſhall have the emblements; 


as although, guoad actionem, the law will not 
by a fiction make the leſſee, who comes in 


by title, liable to puniſhment as a treſpaſſor; 


yet, quoad proprietatem, the regreſs of the dil 
ſeiſee reveſts the property in him, as wel 
ſor the emblements as for the freehold itſelf, 
and equally againſt the feoffee or leſſee of the 
diſſeiſor, as againſt the diſſeiſor himſelf. For 
the rule and reaſon of the law is, that after 
the regreſs of the diſſeiſee, the law adjudges 
dhat the freehold has continued in him, which 
rule and reaſon extends as well to the emble- 
ments, as to the freehold ; and, although 


the act of the diſſeiſor may alter a mans 
action, yet his act cannot rake away his action, 
Property, or right. 


And 


( 193 ) 

And the law is the ſame, if the feoffee or 
lefſee ſows the land, or cuts down trees or 
graſs, and fevers and carries away, or ſells 


them to another, Yet, after the regreſs of 
the diſſeiſee, he May take the COrN, as well 


as the trees and graſs, from whatſoever place 
they are carried to; for the regreſs of the 
diſſeiſee has relation, as to the property, to 


continue the freehold againſt them all in the 


diſſeifee ab initio, nor can the carrying them 
off the land alter the property; and if 
the diſſeiſee takes them, they ſhall be reco- 
vered in damages againſt the difſeifor. _ 


Nor do I fee any ground upon which the 
caſe of a tenant under a mortgagor can be 
diſtinguiſhed, as to the right of emble- 
ments, from any other tenant under a tor- 1 
tious title; for, if he be conſidered as EF Tay 
wrong-doer as to his occupation of the pre- 
miſes, he cannot be conſidered in a different 
character as to the emblements: nor is 55 
there any room to imply a conſent to 
cultivate the property, when no implication : 
is admitted of a conſent to occupy it. As 


if an authority can be implied in the mort- 


gagor from the mortgagee to permit the . 
cultivation, the ſame principle, by analogy, 
will juſtify ſuch an implication that he had 

an authority to demiſe, which, in the princi- 


pal caſe, was not admitted. 
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Rand v. 
| Cartwright, 


x Ch. Ca. 59. Mortgagor and all ſtrangers, and will inti- 


CW 
- But ſuch leaſe will be good againſt the 


et vid. 3 Cro. te the leſſee to the equity of redemption. 


304. 


Skinner 423. 


1 the mortgagee aſſigns a term conveyed 
to him by way of mortgage with a clauſe, 


that the mortgagee ſhall retain the poſſeſſion, 


without the mortgagor joining in, and being 
a party, the aſſignment determines the ſimi- 

larity of his eſtate to an eſtate at will, and 
makes the mortgagor in the nature of a 


tenant at ſufferance. 


11 a mortgage of lands be de under a 


power to pay portions out of the profits, the 
profits received by the mortgagor, under a 
clauſe, that it ſhall be lawful for the mort- 
gagor to take the profits without account, until 


_ default of payment, ſhall be taken as received 
by the mortgagee, and ſhall be conſidered 
as the ſame thing, as if the mortgagee had 


r 


3 Will. 20. Atk. 
351. 2. 


let it to any other perſon ; and therefore the 
profis ſo received by the mortgagor, ſhall 


= ; be accounted for, as having gone towards 
payment of the portion, and the land ſhall 


only be ſubje& to what remains due. And 


the mortgagee mult recover his money ſo 


far as has been received out of the profits 


againſt the mortgagor for the time being, 


and his perſonal repreſentatives, and wil have 


no remedy * che dal. 


In 


ing 
de 


his 


(ws) 
Tn the caſe of Smarth and Wi Mam, a 
queſtion aroſe, whether an aſſignment by ; 


the mortgagee alone did not operate, ſo as 
to make the mortgagor's continuing in 


poſſeſſion under ſuch a covenant, a diſſeiſin 


or deveſting of the term, and turn it to a 
right; for if it did, the aſſignee could not 
aſſign it over, without he either made an 
entry, or the mortgagor joined, And it was 


it to a right; for a tenant at ſufferance has 
but a bare poſſeſſion, and no freehold : and 
Eyre, Juſtice, ſaid, that the covenant to ſuffer 


gagor ſhall hold till default of payment; 


meſne alignments. 


his election by bringing an ejectment againſt 


held by Holt, C. J. that the mortgagor's 
continuing in poſſeſſion, would never make 
a diſſeiſin nor deveſt ing of the term, or turn 


the mortgagor to continue 'in poſſeſſion, 
governs all the ſubſequent aſſignments; be- 5 
cauſe it is by the mortgagee, his executors, 
adminiſtrators, and aſſigus, that the mort- 


"03 2 | the 


* 246. 
Lev. 387. 
Rep. T. IJolt, 
478. Comb. 
247. Cro. Car. 
302, 307. 


which creates a tenancy at will upon all the 


It was alſo condended, in the caſe laſt 
mentioned, that if the mortgagor's continu- 
ing in poſſeſſion was not an abſolute diſſeiſin 
or deveſting of the term, it was at leaſt a 
deveſting of the term at the election of the 
mortgagee, and then the aſſignee had made 
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the mortgagor, which admitted his being 


the mortgage term, but the actual poſeſiun 
only, for the recovery of which the aſſignee 
of the firſt mortgagee had no other way but 
this, or to make a forcible entry, which the 
law forbids: and his Lordſhip ſaid, that the 
court would take notice that an ejectment 

Was only a fictitious proceeding for recover- 
ing the poſſeſſion, which could not vel 
otherwiſe be obtained; and the entry laid in 
the declaration, or confeſſed by the de- 
fendant, was not an entry that was real; for 

it would neither avoid a fine nor be ſufficient 
evidence to fy pport treſpaſs for the mean 
profits.” 


caſe, had done any act, by which he had ad- 


for on the part of the mortgagor; for Lord 
Cote fays, if a man make a leaſe at will, and 
die, now is the will determined ; and if 
the leſſee continue in poſſeſſion, he is tenant 
at ſufferance, and yet the heir, by admiſſion 
may have an iſſue of mor! d anceſtor agannſt 


0 ³⁸ ↄ 


out of poſſeſſion ; but Holt, C. Juſt. ſaid, "th 


deveſting, ſo as to turn the term to a right, 
for the ejectment was not brought to recover 


But i the mortgagee in the laſt mentioned 


mitted himſelf to be out of poſſeſſion, the 
conſequence would have been as contended 


him, 


tr 


( 197 ) 
him; and fo it is ſaid in Dyer, that if tenant 
for years ſurrenders, and ſtill continues 
in poſſeſſion, he is tenant at ſulicrance, or 
diſſeiſor at election. 


If a mortgagor commit waſte, whether it Farrant v. 
be a mortgage in fee or for a term of years, the * 294 
court, on a bill by the mortgagee to ſtay 
waſte, will grant an injunction; for they will 
not ſuffer a mortgagor to nenn the in- 


cumbrance. 


It is a ſettled doctrine, in a court of vent, 82. 


5272. 


equity, that a mortgagor in poſſeſſion can- » Vow 482, 
Hard. 402. 


not bar a mortgagee by a fine and non- Noy's ker. . 


23. 
claim; for, although the mortgagee be in e. 


reality out of poſſeſſion, yet, where that 3 Cr 


ruiſe on 


is done by the conſent of both parties, Fines 233. 


Sid. 460. 


and the nature of the contract requires at n dor. 


it ſhould be ſo while the intereſt i 1s paid, 

it would be againſt the original deſign of 
the contract, that any act of the mortga- : 
gor, except the payment of the money and 

intereſt, ſhould deprive the . of 
his ſecurity. | 255 


A recovery ſuffered by a mortgagor tenant Porter v. 


in tail, lets in all . incumbrances. = Ch, Rep, : 


„ 


Thus where tenant in tall demiſed lands Goddard v. 


| plin, 
for 99 years, by way of mortgage, and 3 Ch. Ca. 
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„ 
then married, and ſuffered a recovery to 
Ra | enable him to make a jointure; one quel- 


tion was, whether the recovery ſhould enure 
to make good the mortgage, it being deſign. 
ed for the marriage ſettlement only? And 
it was determined that it ſhould; for, if 
no recovery had been, there could have 
been no jointure, and the jointreſs could not 
have avoided the mortgage; ſhe was in by 
the act of her huſband, and no ſubſequent 
act of his could avoid his own act prece- 
dent: and though the recovery was ſuffered 
to a collateral purpoſe, yet it would enure 
to make good al Precedent acts and! incum- 
| brances. 5 
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Cowper, 601. A mortgagor is ; never permitted to put 
e HY HA the title of his mortgagee ; becauſe no man 
e is permitted to diſpute his own ſolemn deed. 
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Doug. Rep, A mortgagor in poſſeſſion gains a ſettlement, 
. becauſe the mortgagee, notwithſtanding the 
form, has but a chattel, the mortgage being 
only a pledge to him for ſecurity of his money; 
and the original ownerſhip of the land ſtill 
- reſiding in the mortgagor, ſubje& only to 
the legal title of the mortgagee, fo far as 
ſuch title is s requiſite to the end of his bo 
eurity, 


Put 


( 199 ) 
But if the mortgagee evict the mortgagor, 
and take poſſeſſion, the mortgagor, though 


afterwards occupying permiſſively for a 


particular purpoſe, will not thereby gain a 
ſettlement. 


A putt entitled to an equity of redemp- 
tion of a freehold eſtate, which had been 
mortgaged by his father, having been evicted 
by the aſſignee of the mortgagor, afterwards 


The King 
againſt the In- 
hab. of Ca- 


therington, 3 


term, rep. 
771. 


gained permiſſion of the ſteward of the mort- 
gagee to inhabit a houſe, part of the mott- 


gaged eſtate, and which was then untenanted, 
for the purpoſe of overlooking ſome repairs, 


which he propoſed to do upon the eſtate, 
with an intention to fell the ſame, and pay 
the mortgage money. In conſequence of 
ſuch permiſſion, he went into the houſe; and 
inhabited the ſame for upwards of three 
months, when he was removed by an order 


| of Juſtices. The pauper did not, during fuch 


reſidence do any thing towards the repairs 


of any of the houſes, or towards a ſale of the 
the eſtate, No agreement was made be- 


tween the pauper and the ſteward, with re- 


ſpect to any rent to be paid by the pauper 


for ſuch houſe. The queſtion was, whether 
the pauper gained a ſettlement by this reſi- 
dence. And it was held that he did not. 


For though i it is clear that an equitable title 
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But in this caſe he had neither jus in re, nor 


Moſely, 318. 


gage, he may file a bill againſt him to pay 
pu to his indebitatus aſſumpſit. 


The 1 of redemption and forecloſ. 
ing being found dilatory, expenſive, and 
inconvenient, not only to the mortgagee 
but alſo to the mortgagor, the legiſlature 
_ deemed it neceſſary to interfere, and in ſome 
degree remedied it by the 7 Geo. 2. c. 20. by 
which ſtatute it was provided, that after 
payment or tender by the mortgagor of 
principal, intereſt, and coſts, the mortga- 

ge ſhall maintain no ejectment, but may 


deliver all deeds, evidences, and writings in 
his cuſtody, reſpecting the mortgaged pre- 


aà bill is filed to redeem or be forecloſed, 


fendant, and upon his admitting the right 
and title of the plaintiff in the ſuit, before 
ſuch ſuit be brought to hearing, make ſuch 
order or decree therein, as would have been 


( 200 ) 


is ſufficient to give a ſettlement, that only 
applies where the mortgagor is in poſſeſſion. 


ad rem. 
If one borrows money for another on a wort. 


off che mortgage money, and ſhall not be 


be compelled to re- aſſign his ſecurities, and 


miſes to the mortgagor. And that, where 


the court may, upon application by the de- 


made 


( 1 ) 


Jarly brought to hearing before ſuch court. 


againſt whom the redemption is prayed, 


hand of his attorney, agent, or ſolicitor, to 


gagee or neumbrancer. . 


eſtate, or mortgage, unleſs ſuch truſtee or 
. mort- 


made in caſe ſuch ſuit had then been regu- 


But it is provided, that his a n 
not extend to any caſe where the perſon 


| ſhall (by writing under his hand, or the 


be delivered before the money ſhall be 
brought into fuch court of law, to the at- 
torney or ſolicitor for the other ſide) inſiſt, 
either that the party praying a redemption 
| has not a right to redeem ; or that the pre- 
miſes are chargeable with other, or differ- 
ent principal. ſums than what appear on 
the face of the mortgage, or ſhall be ad- 
mitted on the other ſide; nor to any caſe | 
where the right of redemption to the mort= 
gaged lands and premiſes in queſtion, in 
any cauſe or ſuit, ſhall be controverted or 
queſtioned by or between different defend- 
ants in the ſame cauſe or ſuit; nor ſhall 
be any prejudice to any * mort 8 
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By FER WW. & M. e. 4 It is enacted, 
* that no perſon ſhall be allowed to have 
any vote in election of members to ſerve 
in parliament, for or by reaſon of any truſt, 


wear 
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( 22 
mortgagee be in actual poſſeſſion or re- 
ceipt of the rents and profits of the ſame 
eſtate ; but that the mortgagor, or cęſtui que 
truſt in poſſeſſion, ſhall and may vote for the 

fame, notwithſtanding ſuch mortgage cr 
truſt,” non 
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Df the Eſtate of the e oportzage, de. 


of the intereſt of a mortgagee in the 


viewed at four periods of time: we 


mortgage, and before forfeiture, while poſ- 


Sager. py 


ſeſſion, 


Thirdly, After the mortgagee enters into 
poſſeſſion o on the eviction of the mortgagor, 


0 rn 1 an accurate idea of 8 nature 


eſtate pledged as a ſecurity, he muſt be 


"Fink: At he intent of executing the | 


| ſeſſion 1 is (as! is uſually the caſe) in the mort= 


Secondly, Aſter the mortgage is forfeited 
by non-payment of the money at the day, 
and before the mortgagee e enters into 0 poſe | 


And, 
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Vid. TAtk. 150. 
feiture, ſtill continues as it was at common 
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And, F ourthly, on forecloſure, of whicn 
we ſhall ſpeak at large hereafter. 


The eſtate of the mortgagee, until for. 


law, before the interference of courts of 


HKeech v. Han, 
. 69. 


equity: he is entitled to an eſtate as tenant 


in mortgage in fee, or for term of years, 


ſubje&t. to any agreement made between him 
and the mortgagor relative to the poſſeſſion, 


and defeazable at law by performance of the 
condition. As ſoon as the eſtate is created, 
he may enter into poſſeſſion but as the 
payment of the intereſt is the principal 
object of the mortgagee, he ſeldom ayails 
himſelf of that right, unleſs obliged ſo to 
do to ſecure payment of the intereſt, or with 
a view. to E the re· pay ment of the 
money. 


It follows 4 F that all loaf 6 or 


other intereſts in the land, made or conveyed 
by the mortgagor ſubſequent to the mort- 


gage, though before forfeiture, are void 
_ againſt the mortgagee. As to him, the te- 


nants under ſuch leaſes, or perſons claiming 
ſuch intereſts, may be conſidered as treſ- 
I paſſors, diſſcifors, and wrong- -doers. 


e 


„ 
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On the ſame principle, the mortgagee 
(ſince the ſtatute 4 Ann. c. 16, to diſpenſe 


on notice becomes entitled to the rent of the 


againſt Gallimore and another, upon a ſpe- 
cial caſe reſerved in an action of treſpaſs 


as follows: One Harriſon, being ſeiſed in 


leaſe, and paid his rent regularly to the mort- 


with the neceſſity of attornment of tenants) 


premiſes mortgaged (if let) from the time 
ol executing the conveyance ; for the rents 
and profits are liable to the debt as well as 
the n themſelves, 
This was determined in the caſe of 44% , 


Gallimore, et 


at the aſſizes for Staffordſhire. The caſe was 


al. Doug, 
Rep. 366. 


fee, on the firſt of January, 1772, demiſed 
certain premiſes. to the plaintiff, Moſs, for 
twenty years, at the rent of 401. payable 
yearly on the 12th of May; and in My 
1772, he mortgaged the ſame premiſes, in 
| fee, to the defendant, Mrs. Gallimore. Mzy/s 
continued in poſſeſſion from the date of the 


| gagor, all but 28 J. which was due before the 
month of November, 1778, when the mort- 
gages e became a bankrupt, being at the time 
indebted to the mortgagee in more than 
that ſum for intereſt on the mortgage. On | 
the 3d of January, 1779, one Harwar went 
| to the plaintiff, on behalf of  Gallimore, gy 
ſhewed him the mortgage-deed, and de- 
manded 
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manded from him the rent then remaining 


unpaid. This was the firſt demand that 


Callimore made of the rent. The plaintiff 
told Harwar, that the aſſignees of Harriſon 
had demarded it before, Viz. on the 31ſt of 

of December; but when Harwar ſaid that 


Gallimore would diſtrain for it, if it was not 
paid 1 he ſaid he had ſome cattle to ſell, and 


| hoped ſhe would not diſtrain till they were 
fold, when he would pay it. The plaintif 


not having paid according to this under- 


taking, the other defendant, by order of 
| Gallimore, entered and diſtrained for the 


rent, and thereupon gave a written notice of 
ſuch diſtreſs to the plaintiff in the following 
words: « Take notice, that J have this 


| cc day ſeized and diſtrained, &c. by virtue 
c of an authority, &c. for the ſum of 280. 


te being rent, and arrears of rent, due to 


« tor, &c.; and unleſs you pay the ſaid 
© rent, Sc.“ He accordingly fold cattle 
and goods to the amount of 221. 25, The 


_ queſtion ſtated for the opinion of the court, 
was, whether, under all the circumſtances, 
the diſtreſs could be juſtified? And the court 
determined that it might, ſaying this caſe 
: Was, in its conſequences, very material. It 

was the caſe of lands let for years, and after- 
wards 5 mortgages; and conſiderable doubts 


in 


Eftber Gallimore, at Michaelmas laſt paſt, 


we cs Yea 


an i = 7˖˙ 29 wan > | If Anim 8wo 


Ts "a7 ). | 

iu ſuch caſes had ariſen in reſpect to the 
mortgagee, when the tenant colluded with 
the mortgagor ; for, the leaſe protecting the 


the-courts had gone ſo far as to permit the 
mortgagee to proceed by ejectment, if he 


was complete without the attornment ; but 


Ed. ee 


poſſeſſion of ſuch a tenant, he could not be 
turned out by the mortgagee. Of late years 


had given notice to the tenant that he did 
not intend to diſturb his poſſeſſion, but only 
required the rent to be paid to him, and 
not to the mortgagor. This however was 
intangled with difficulties, The queſtion 
here was, whether the mortgagee was, or 
was not, intitled to the rent in arrear ? Be- 
fore the ſtatute of queen Anne, attornment 
was neceſſary, on the principle of notice to 
the tenant; but when that took place, it 
certainly had relation back to the grant, and, 
like other relative acts, they were to be ta- 
ken together. Thus livery of ſeiſin, though 
made afterwards, related to the time of the 
ſeoffment; ſince the ſtatute the conveyance 


there was a proviſion that the tenant ſhould 

not be prejudiced for any act done by him, 
as holding under the grantor, till he had re: 
ccived notice of the deed: therefore the pay- 
ment of rent, before ſuch notice, was good. 
With this protection he was to be conſidered 
by force of the ſtatute, as having attorned at 
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been demanded, which had been paid be. 
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che execution of the grant. And hate the 
tenant had ſuffered no injury. No rent had 


fore he knew of the mortgage. - He had the 


rent in queſtion ſtill in his hands, and was 
bound to pay it according to the legal title, 
But having notice from the aſſignees, and 
alſo from the mortgagee, he dared to prefer 
the former, or kept both parties at arms- 
length. In the caſe of executions it was 


uniformly held, that if any one acted after 
notice, he did it at his peril. He did not 
offer to pay one of the parties on receiving an 
indemnity. As between the aſſignee and the 
mortgagee, who was intitled. to the rent? j 
Ihe aſſignees ſtood exa#ly in the place of the c 
| bankrupt. Now a mortgagor was not pro- 1 
perly tenant at will to the mortgagee, for he f 
was not to pay him rent, he was only ſo . 
gquodam modo Nothing was more apt to con- a 
found than a ſimile. When a court ra WW 


counſel called a mortgagor a tenant. at wil, f 
it was barely a compariſon. He was like a d 
tenant at will; the mortgagor received the te 
rent by a tacit agreement with the mortga - WW th 
gee, but the mortgagee might put an end 
do the agreement when he pleaſed. Ie had 
the legal title to the rent; and the tenant in Ire 
the preſent caſe could not be damnified, for Wil: i 
the -nortgager': could never oblige him o Wn 


4 pay 
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pay over again the rent which had been levied 
by this diſtreſs. This remedy was a very 


proper additional advantage to mortgagees, 
to prevent colluſion between the tenant and 


mortgagor. 


But, on a motion for ſequeſtrators to pay In Chancery, 
rents to the mortgagee, which they had re- 825 — 2 
ceived from the tenants of the mortgaged _ 
eſtate, his honor, the Maſter of the mow, . - | 
| faid, That the court of King's Bench, he | 
underſtood, now entertained ſome doubts of 1 | 
| the propriety of the deciſion of Moſs v. Gal- | 
limore; that the principle upon which that 

caſe was decided was, that the right of the 

mortgagee would have furniſhed a good de- 

fence, if put on the record by way of juſtifi- — 
cation under the mortgage term or.convey= © | 
ance. This reaſon, his honor obſerved, 9 
had ;nqpolild upon him; but it was not con- 
ſidered that it might have been replied to the 
defence that the mortgagor, till notice, was 
tenant at ſufferance, if not tenant at will, 7 = 
the © OS RES "= 


1n the caſe of Sparkes v. Smith, the court . . 
refuſed, on bill, to compel an aſſignee of Werft. 5 
a term on mortgage to diſcover his aſſign- e 
ment; che object of the leſſor in requiring 
it, being to make him liable to the cove - 

Vol. I. P nants 
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nants of the mortgagor, although he had not 


taken actual poſſeſſion of the premiſes. 


This was a mortgage of houſes held upon 


leaſes for ſeven years, with covenants, that 


the leſſee ſhould repair, defeazable upon 


payment of the money lent and intereſt, 
The houſes being greatly out of repair, the 


original leſſor filed a bill to diſcover, whe- 
ther the leaſe was not aſſigned to the mort. 


gagee, and to compel him to perform the 


covenants on the leſſee's part. The defen- 


dant, by anſwer, inſiſted he never was in poſ- 


ſeſſion, nor had received any of the rents, 
except a ſmall ſum by an order from the 
mortgagor to one of the tenants, which was 


paid him in part of what was due on the 
mortgage, and not as rent. And the court, 
although it was the mortgagee's folly to take 


an aſſignment of the whole term, whereby 
he ſubjected himſelf to the covenants in the 
original leaſe, inſtead of taking a derivative 
leaſe of all the term but a month, or week, 
or day, as he might have done, yet, as he 
Was only a mortgagee, and never in poſ- 
ſeſſion, would not aſſiſt the plaintiff to 
charge him to perform the covenants in /pec:e; 
but leſt the plaintiff to recover at law as well 
as he could, and diſmiſſed the bill. 


But, 


( 211) 

But, in a ſubſequent caſe, where one hun- Pilkington v. 
dred pounds were lent by way of mortgage 8 
upon an aſſignment of a building leaſe, and 
the mortgagee never entered nor took poſ- 
ſeſſion, but loſt the money lent ; the defend- 

ant in equity having recovered againſt the 
mor tgagee, as aſſignee, the rent refved on 
the leaſe, the bill was to be relieved” againſt 
the recovery at law ; and the court diſmiſſed 
it; ſaying; the mortgagee was ill adviſed to N 
take an ren of the whole term. N 


Upon l accurate gebe of the rea- 
ſons upon which the deciſions in the two 
preceding caſes were founded, they will 
appear perfectly reconcileable ; in both, the 1 1 
principle of lam, that an aſſignee of a whole | 
term is ſubjeft to the covenants in the original ” 
kaſe, is fully admitted. The different events 
of the applications, therefore, did not ariſe 
from a contrariety of opinions as to the legal 
operation of ſuch an aſſignment, but aroſe 
from the parties having changed ſides on the 
applications to the court. In the former caſe 
the leſſor was plaintiff, and being unable to 
make out his caſe at law, without the help,of 
equity, applied for its aid to inforce a rigors | 


ell and hard demand, founded in ſtrict law; the 

| court, in this caſe, as it does in all others, 
wen it is called upon to uſe a diſcretionary 
ut, | | 


P 2 power 


; Eaton V. 5 


Jacques, 
Douglas 


(212. ) 


power, took into its conſideration! the re- 


lative ſituation of the parties; and the plain- 
tiff's claim being unconſcionable, elected to 


remain paſſive, and leave the parties, as they 
ſtood at law; but, in the latter caſe, the 


aſlignee was plaintiff againſt the leflor ; ſo 
that he, and not the leſſor, ſought the aid of 
equity, after the latter had obtained a judg- 


ment at law upon the covenants ; in which 
caſe, there appears to me to have been no 


ground for their interference, unleſs fraud 


or miſtake, had been ſuggeſted : for the ori- 


ginal leſſor, having a right at law to the benefit 
* the covenants in his leaſe, equity in that 


caſe muſt follow the law, 5 


Rt 8 Dy | are 5 hard- 


ſhip, leaving the parties to ſuch remedy only 
as they are intitled to at law, is not uncom- 


won in a court of equity. Thus if a bill be 


brought by a remote heir againſt the next of 


kin, for a diſcovery of a title, and evidence, 
and to have terms removed and the title at law 
dleared; this being a hard caſe, equity will 
not aſſiſt; for as it would not relieve the 
5 children, ſhould the remote heir recover, ſo 

5 ner will it aſſiſt the remote heir. | 


1% 


However, upon ee of this quel. 


tion, in the caſe of Eaton againſt Jacques, 
| Rep. 438. 


mcd 


( 20 


which aroſe upon a caſe reſerved at the ae 


for Middleſex before Buller, Juftice, it was 
determined, that a mortgagee, aſſignee of a 


term for years, ſhould not be liable to the 


"The | PT TT el ſet forth in this caſe 


were, that on the firſt of December, 1775, the 
| plaintiff demiſed the tenements in queſtion to 
Denys ; that, on the 21ſt of June, 1777, by 
indenture, made between Denys, I the one 
part, and the defendant of the other part, af _ 
ter reciting the leaſe, Denys (for the conſide- 
rations therein mentioned) bargained, ſold, 
aſſigned, transferred, and ſer over unto the 
defendant, his executors, adminiſtrators, 
| and aſſigns, the premiſes demiſed by the 


COVERS in the leaſe, unleſs he had taken 


Ibid. 


leaſe, and all the eſtate, right, title, intereſt, i 


claim, and demand whatſoever, of Denys in 


the ſame, by virtue of the leaſe or otherwiſe 
| howſoever, to hold unto the defendant for 


all the reſidue of the term of twenty-one 
years by the ſaid leaſe demiſed, and ii 


— 
nevertheleſs to the rents and covenants 3 5 
contained, and which were on the tenant's 
part to be paid, kept, and perfo; med: in 
! which indenture was contained a proviſo for 


| 5 __— 


benefit of renewal, term of years, and time 
to come and unexpired, Property, profit, 


cover the rent which became due at Cbriſt 


. 


« ** 


making the ſame void on payment of one 
hundred and fourteen pounds, and intereſt at 
five per cent. per annum ; and there was ano- 
ther proviſo and agreement between the par- 
ties, that until default ſnould be made i in pay- 
ment of the one hundred and fourteen pounds 
and intereſt, contrary to the intent of the 
ſaid proviſo, it ſhould be lawful for Denys, 
his executors, adminiſtrators, or aligns, to 
hold and enjoy the premiſes without inter. 
ruption from the defendant ; that the intereſt 
which bechme due on the mortgage was re- 
gularly paid up to, and on, the 21ſt day of 
December, 1778; and that the deſendant never 
had poſſeſſion of the houſes under the mort- 
gage. The queſtion ſubmitted to the court 
was, whether the plaintiff was intitled to re- 


mas, 1779, from the defendant ? And Lord 
| Mansfield ſaid, that, in point of fact, this 
caſe muſt have exiſted for a century paſt in a 
thouſand inſtances. In this great town par- 
ticularly, building leaſes had been and were 
_ perpetually mortgaging ; ; and yet no inſtance 
had been found, where the ground landlord 
had attempted to charge the mortgagee, not 
in poſſeſſion, with the rent or covenants. 
' This was a ſtrong argument againſt the Plain. 
tiff, eſpecially where the caſe was ſo hard, fo 
5 unjuſt, and unconſcionable, Numberleß 
incon- 


inconveniencies would ariſe if ſuch a demand 
could be ſupported. The mortgagee never 
aſked whether the rent was paid ; he only 
looked to his ſecurity, and, when the prin- 
cipal and intereſt were paid, he reaſſigned. 
But, if rhe plaintiff was right, a mortgagee 
might be called upon, years after ſuch reaſ- 


ſignment, for arrears or breaches of cove- 


nant during the aſſignment ; the conſequences 


would be terrible : and all this aroſe from a 


mere ſlip in the attorney in making the con- 
veyance; for if he had made it an under-leaſe, 
by leaving a reverſion of a day in the mort- 
gagor, the landlord would have had no pre- 
text to call upon the mortgagee. Though 
no caſes had been cited at the bar which ap- 


plied to the preſent queſtion, the court had 


Holtford. v. 
Hatch, | 
Doug. 174. 


found two in Vernon, which he would ſtate 
that it might not be ſuppoſed, after this judg- 


ment they had been overlooked, His Lord- 
ſhip ſtated the caſes of Sparkes v. Smith and 


Pilkington v. Shaller, and ſaid, the latter could 


Supra, 85, 
—_ 


not be ſupported; for the court there refuſed to 
reheve the mortgagee, becauſe it was his own 
fault to take an aſſignment of the whole term, 


and not an under-leaſe ; but that was a very 
| 4 . 1 . ; 
common ground of felief in equity. Theſe 


| Caſes, therefore, left the queſtion as it ſtood 

| upon the argument at the bar; and, there 

| being no ſolemn well-conſidered deciſion, the 
Oy 5 court 
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court might reſort to the principles. In 
leaſes, the leſſee, being a party to the origi- 

nal contract, continued always liable not. 
withſtanding any aſſignment; the aſſignee 

was only liable with reſpect to his poſſeſſion 

of the thing. He bore the burthen while 

he enjoyed the benefit, and no longer: and 

af the whole was not paſſed, if a day only 

was reſerved, he was not liable. To do 
Juſtice between men, it was neceſſary to un- 
derſtand things as they really were, and con- 

ſtrue inſtruments according to the intent of 

the parties. What was the effect of this in- 
ſtrument between the parties? Ihe leſſor 

was a ſtranger to it; he ſhould not be injured, 
but he was not intitled to any benefit under it. 
Could they ſhut their eyes and ſay it was an 
abſolute conveyance ? It was a mere ſecurity; 

and it was not, nor ever was meant that pol- 
ſeſſion ſhould be taken until default of pay- 
ment, and the money had been demanded. 
The legal forfeiture had only accrued fix 
months, and, if the mortgagee had wanted 

' poſſeſſion, he could not have entered vid 
facti. He muſt have brought an ejectment. 
This was the underſtanding of the parties, 
9 and was not contrary 5 rule of law. It 
was not an aſſignment of all the mortgagor's 
eſtate, right, title, &c. JWilles, Aſpurh, 
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and Buller, Juſtices, were of the ſame 
opinion. | 


And in a ſubſequent caſe of Walter v. 8 4 
Reeves, M. 22 Geo. 3. this doctrine was con- Reeves, 
firmed as to mortgages, and a diſtinction ta- 4 Coden.) 
ken between the caſe of an aſſignment by way 


of mortgage, and unconditional aſſignments, 


But, if the mortgagee enters into poſſeſſion, ,, , 
he becomes liable to all covenants that run ale. Sadleir 
with the land, for he takes it cum onere, and, a OBEY ns 
enjoying the "Os, he muſt ſubmit a TS 


loſſes, BIT 


And if a mortgagor, by a mortgage of a 
term veſted in him, deveſts himſelf of all inte- 
reſt therein, in the conſideration of a court of 


nas, he retains only the equity of redemption, 
6 which he muſt purſue in a court of equity.; 
. and therefore, if he join with his mortgagee in 

x a leaſe, in which the leſſee is made to cove- 
d nant with the mortgagor, for rent, repairs, 
id &c. ſuch covenants will be merely collate- 
t. ral to the mortgagee's intereſt in the land, 
I and the affignee of the mortgagee, c nnot 
It maintain an action for the breach of them on 


r's a Kanute of 32 Hl. 8. Se 


| Thus | 
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Webb. v. 
Ruſſel 


3 Term Rep. 


393. 
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Thus where 8 and V, deſcribed there, 


to be the mortgagee of the eſtates in queſtion, 


for a term of 99 years, demiſed them to R for 


11 years, at a yearly rent, payable to & or 


his aſſigns; in which was contained cove. 


nants on the part of R with &, and his aſſigns, 
inter alia, to pay the rent and to keep the 
premiſes in repair; it was held, on an action 
of covenant, brought by the deviſee of 


the mortgagee, the declaration in which et 


forth two breaches of covenant, the one for 
non payment of rent, and the other, for not 
keeping the premiſes in repair, that the ar- 
tion could not be maintained. Lord Kenyon, 
in delivering the opinion of the court, obſer- 
ved, it was well ſettled at common law, with- 
cout referring to the ſtatute 32 H. 8. c. 34. that 
covenants, which run with the land, will paſs 
to the perſon to whom the land deſcends. 
And that ſtatute enacted, for the benefit of 


the Grantces of reverſions, that they ſhould 


have the like advantages againſt the leſſees, 
their executors &c. by entry for non payment 
of the rent; and ſhould have, and enjoy, al 
and every ſuch advantages, benefits, and re. 
medies, by action only, for not performing 
other conditions, covenants, and agreements, 
contained in the leaſes, againſt the leſſec, 
as the leſſors or grantors had. The ſtatus 
alſo contained a clauſe, giving the leſſees the 


{2 Me 


( 29 ). 
ſame remedy, agajnft the grantees of the 
reverſion, which they might have had againſt 
their grantors. Therefore, under this ſta- 
tute, the grantors of aſſignees, ſtood in the 
ſame ſituation, and had the fame remedy 
againſt their leſſees, as the heir at law of In- 
dividuals, or the ſucceſſors (in the caſe of 
corporations) had before the ſtatute, It be- 
came therefure neceſſary to inquire whether 
this action of covenant could have been 
maintained by the heir of the perſon, from 
whom the plaintiff derived her title. It was 
ſtated that &, was only a mortgagor, who 
had parted with his whole term to the mort- 
gagee; and the declaration went on to ſtate, 
that the whole intereſt which was veſted in 
him, he had transferred to the mortgagee. 
Therefore, in point of law, his lordſhip 
could not conceive, how this covenant made 
W with $, could be faid to run with the land; 
br s was ſtated in the declaration to have 
vdo intereſt whatever in the land, and yet 
both the implied covenant, ariſing from the 
W © yielding and paying,” and alſo the expreſs 
; | covenants, were entered into with S. It was 
not ſufficient that a covenant was concern- 
ing the land but, in order to make it run 
vich the hand, chere muſt be a privity of eſtate 
between the covenanting parties. But here, 
D 1 no intereſt in the land, of which a 
bl court 


( 220 ). 
court of law could take notice, though he 
had an equity of redemption, an intereſt, of 
which a court of equity. would take notice, 
Theſe therefore were collateral covenants, 
And though a party might covenant with a 
ſtranger to pay a certain rent, in conſideration 
of a benefit to be derived under a third per- 
ſon, yet ſuch a covenant could not run with 
the land. 
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But it is a neceſſary concluſion, from the 
reſolution in the laſt-mentioned caſe, that ſuch 

_ covenants, not being made with the perſon 
who has the legal eſtate, do not run with the 
land, and that the aſſignee of the mortgagee 
IN cannot maintain an action on the covenants, 
that theſe muſt be conſidered as covenants 
in groſs, and that of courſe the mortgagor 


* 


* fs 2 4 = — 
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Stores V. may maintain an action upon them. And 
Ruſſel. 1 

3 . 5 ſi it was determined on the ſame inſtruments, 
| 22 7 it 


and between ſome of the ſame parties in 
the caſe of Stokes againſt Ruſſel] in the court 
ot King 8 Bench. Lo 


But N the money be not paid at 

the day, and the mortgagee brings his ejc&- 
ment, and enters into poſſeſſion, et, until 
after forecloſure, in conſideration a court 
-of equity, and notwithſtanding the form, the 
mortgagee is confidered. as having but a 
chattc! 


E- the Cha 


(am ) 


chattel, and the morgage is only a ſecurity ; 1 Doug. Rep. 


the ER is the real owner. 


610. 


It ER « ls from this view of | 


the tranſaction, that the mortgagee, before 


forecloſure, cannot exerciſe any act of 
ownerſhip over the property which may 
incumber the mortgagor. He can make 
no leaſe of the lands for years to an under- 


tenant, 


Thus, in the caſe of Hungerford v. Clay, Hungerford 


the bill was for redemption on payment of ” 
principal and intereſt. The ſubſtance of 
the anſwer was, that the defendant, the 
mortgagee, had made a leaſe of the houſe 


r 
9 Mod. Ca. 
Eq. 1. 

2 Eq. Ca. 
610. 


for five years at a rent reſerved, with a 
covenant, that the leſſee ſhould have the 


option of a farther leaſe for four years after 


the expiration of the ſaid term; that the 


term for five years was now expired, and the 
leſſee deſired to take the premiſes for four 


years longer; that, if the plaintiff would 


W grant ſuch leaſe, the defendant would re- 


convey on payment of principal and intereſt. 


On hearing this caſe at the Rolls, the de- 0 


t the mortgagee, before foreclo- 


eendant had a decree; but, on appeal to 
Pellor, his Lordſhip was of opi- 


ou of -# equity of redemption, could not 
leaſe. 
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leaſe the premiſes for years to bind the 


mortgagor, unleſs, to avoid an apparent 


loſs, and merely in neceſſity: and the decree 


at the Rolls was reverſed. . 


Indeed, if it were otherwiſe, it would 
be in the power of the mortgagee, effec. 


tually to bar the mortgagor the bene. 
fit of redemption at his pleafure, by grant. 


ing beneficial leaſes on fines; beſides, if 
ſach leaſes were held good, it would be 


difficult for the mortgagor to recover any 
rent, though the principal and intereſt 


ſhould be paid ; as, not claiming under the 
eftate of the mortgagee, he cannot have 
any benefit of the leaſe made by him ; for 


he is neither party to the deed, nor r privy to 
the eſtate. 125 


And as a mortgagee cannot, before fore- 


cloſure, exerciſe any act of ownerſhip that 
will attach on the eſtate, but ought to re- 
convey the premiſes free from all incum- 
brances; ſo neither can he juſtify, in equity, 
the commiſſion of any act which may injure 
the eſtate; therefore, though at law, a 
| mortgagee in fee may commit watte, yet he 
will be reſtrained 1 in equity. | 


Thus, 


( 223 ) 


Thus, on a bill to redeem a mortgage, Hanfon 4 
wherein an account was decreed, and two 2 9 
hundred and forty pounds reported due, 9. 
and exceptions taken to the report; it 
being, on motion and reading affidavits, 
ſhewn, that the defendant had burnt ſome 
of the wainſcot and committed waſte, the 
defendant was ordered to deliver up poſſeſ= 
fion to the plaintiff, who was a pauper, he 
giving ſecurity to abide Tu the event of the 
account. 


| So where the mortgagee of an eſtate in 
| fee had cut down trees, on application to the 
court it was decreed, that an account ſhould 
be taken of what was cut down, and the pro- 
duce applied in the firſt place to the payment 
of the intereſt, and then to the ſinking of 


che mortgage; and an injunction was $ grant. 
ed to ſtay felling any more. 


But a distinction is male where he 18. Withrington 
curity is defective; for, in that caſe, the 3) vs 8. 
court will not reſtrain a juſt creditor from 31. 


) Z | his legal privileges; but then the timber, 
hen cut down, muſt be applied to eaſe 


the eſtate, and not to the  moftgagee s 
denefit. K 


+4 However, akhough the mortgagee can- 3 Ark. SY 
he to better Is ſecurity, do any act to 


* 5 encum- 


(<8 


encumber the eſtate mortgaged, which will 


be valid againſt the mortgagor after re- 
demption, nor will be juſtified in com- 
mitting waſte; yet he will be intitled to 
ſuch expences as he ſhall incur in neceſſary 


_ repairs, or other acts for the preſervation 


3 Atk. 4. 
Lucam vv. 
M.᷑artins, | 
1 Willſon 34. | 


 ManTove v. 


Ball et al.. 


a Vern. 84. 
Supra, p. * 


Vid. 3 Atk. 


476, 477. 
Charlton ez 


. v. Low et 
al. 3 Will. 


328. | 


of the eſtate mortgaged, and may, certainly, 
add this to the principal of his s debt, and 1 it 
will carry intereſt. 


Thus if a leaſchold' eſtate be mortgaged, 


and there is no covenant. on the part of the 


mortgagor, that he ſhall procure the lives 
to he filled up, the mortgagee cannot com- 
pel him to do it: but muſt pay the ex- 
pence of. renewing, and reimburſe himſelf 
by adding i it to the principal of the mort- 
gage, and it ſhall carry intereſt. So it was 
determined, in the caſe of Manlove v. Ball 
and Bruton, which was a mortgage of 2 
church leaſe for three lives, two of which 
died during the time the eſtate was in mort- 
gage, and were renewed on fines paid by 
the mortgagee. 


- Akin aGened in truſt to attend the in- 


| heritance will, in equity, follow all the eftates 


created thereout, and all the incumbrances 
ſubſiſting upon ſuch inheritance, and is 6 


connected with it, that equi xi not ſuffer 


C 
it to be ſevered to the detriment of a bona 
| fide purchaſer. - Therefore 4 mortgagor ſhall 
have the benefit of all the intereſts which the 
mortgagor had at the time the mortgage 
was made, unleſs againſt an intermediate 
purchaſer without notice: and, conſequently, 
if there be a term in a mortgaged eſtate held 
in truſt for the mortgagor, when the mort- 
gage of the inheritance is made, the con- 
cealment of it will be a fraud upon the 
mortgagee, and the truſtees of ſuch a term 
aſſigned to attend the inheritance, will, in 


equity, become truſtees for the mortgagee 
of the inheritance, 


11 a mortgage be made of an eſtate to 
which the mortgagor has not a good title, 
and then he who has the real title conveys * 
the mortgagor, or his repreſentatives, with a 
good title; the mortgagee will be intitled, 
in equity, to the benefit of it; for it will be 
conſidered there as a graft into the old ſtock, 
and as ariſing ir in conſideration of the former 


title, 


As where houſes and levels were demiſed Seabourne v. 
a long term, and an aſſignee of the leaſe, . 
believing he had a good title, mortgaged it 
for 100 J. afterwards the title turned out to be 

4 bad, the eſtate belonging to another perſon. _ 

Vote i * T 


the Maſter of the Rolls ſaying, that this was 
a graft on the old ſtock, all the benefit of it, 
except the rent reſerved, ariſing in conſider. | 
ation of the former title. : 


Rakeſtraw . 


Brewer, 
Sel. Ca. in 
. 
Lee v. Lord 
Vernon, 

7 Brown's 


Par. Ca. 432. 


| 3. Atk. 518. 


Then * real owner of the eſtate, out of 
compaſſion to the aſſignee, who had built 


to truſtees for his wife, he 3 away. 


term after the old one be actually expired, 
and redeemed with the principal; for it is 
the original term: and, although there be 
nothing in fact in having a tenant- right, yet, 
as ſuch regard is had to it, in the eſtimation 


; of the world, it will be looked on as the 0C- 
caſion of the leaſe. 


I e ee VI 


advowſon is annexed, or of a naked advow- 
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upon it, leaſed the premiſes. for a long term 


And on a bill filed, the truſtees were decreed 
to make a new mortgage to the mortgagees ; 


If a mortgagee procures a grant of a new 
yet this will be a truſt for the mortgagor, 


ſuppoſed to have proceeded from having had 


But the mortgagee is not obliged to lay 
out money, except to keep the eſtate in 


The mortgagee o an | eſtate to o which an 
ſon having the legal eſtate, has conſequently 


a right to Preſent at law; but ſince a pre- 
ſentation 


0 227 * 


cannot account for any benefits from it, a 
to preſent the nominee of the mortgagor. 


And upon the ſame principle, if a mort- 
gage be made of a manor to which an ad- 
vowſon is appendant, and a quare impedit be 
brought by the mortgagee to compel the 
mortgagor to preſent his nominee, the Court 
of Chancery will grant an injunction to ſtay 
proceedings thereupon; for the mortgagee 

can make no profit by preſenting to the 
church, nor can account for any value in 
reſpect thereof to fink or leſſen his debt; the 
mortgagee therefore in that caſe, until fore- 


the mam, 


of Gardiner v. Griffith, between this caſe, 


| but the court gave no opinion thereupon. 
I And, in the caſe of Mackenzie v. Robinſon, 


2 2 which 


ſentation is gratuitous, 4 As 4 8 


court of equity will compel the mortgagee 


Amhurſt v. 
Dawling, 
2 Vern. 401. 
Jory v. Cox, 
Prec. Ch. 71. 
Attorney Ge- 
neral v. Sca - 
ri{brick. et al. 
2 Vern. 549. 
Dymoke et 
al. v. vir 


John Hobart, | 
1 Brown's 
Park. Caro: -- 


Gally v. Serj. 
Selby, 
Strange 403, 


SC. Comyus . 


343. 
cloſure, is but 1 in the nature of a truſtee for 


4 diltinction was e in ths 88 


Gardiner v. 
Griffith, 


Mackenzie . 


Robinſon, 
3 Atk. 560. 


a Will. 404% 
and that in which the mortgage was of a 


long term in a naked advowſon; becauſe 
the mortgagee could have no other ſatiſ- 
faction than by providing for a child, re- 
| lation, or friend, on the advowſon becom- 
ing void; and the rather, for that it was 
expre ſsly ſo agreed in the mortgage deed, 


1 
6 


Gardiner v. 


Grißfith, 
2 Will. 405. 
2 A. 458. 
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which was the caſe * a mortgage of a 
naked advowſon, Lord Hardwicke doubted 


the legality of ſuch a covenant, that the 
mortgagee ſhould preſent, it being a ſtipula- 


tion for ſomething more than principal and 
intereſt; and the mortgagee, not being 


able to find any precedent in his favour, 
gave up the point of preſenting; in con- 


ſequence whereof, an order was made, that 


the mortgagor ſhould have liberty to pre- 


ſent, and the mortgagee was obliged to ac. 
cept of his nominee. 


But if the mortgagee preſent to an advow- 


bon a bill by the mortgagor, to compel the 


incumbent to reſign and to deprive him of 


is living, will be diſmiſſed, unleſs brought 


within ſix months after che death of che laſt 


| incumbent. 


| Is 7 ſuch caſe the mortgagee, inſtead of 


bringing a bill of forecloſure, ſhould pray a 
{ale of Bs advowlon. 5 


"A mortgagee takes the eſtate mortgaged 


in the ſame plight that it is in, in the hands 
of the mortgagor. If the mortgagor there- 
fore has done any act that amounts to a for- 
feitur e, the  mortgy See will loſe A fe. 
: curity 


:.T hus 


F N 


4 
Thus where tenant for life, with remain- 


der to his wife for life, remainder to his 
ſons in ſtrict ſettlement, remainder over, 


| his wife, mortgaged the eſtate ſettled by way 


tiff, and another leaſe and releaſe and fine le- 


lieved againſt the forfeiture. The defend- 


but tenants for life, and inſiſted on the for- 


the Lord Chancellor laying, that this was 


"OO 


the foregoing ore in point of time, ſeems to 


having occaſion for money, together with 


vied and executed by the huſband and wife 
for the making good the aſſignment, The 
huſband died, and a bill was brought againſt 
the widow and eldeſt fon to compel them to 
redeem or to forecloſe them, and to be re- 


have received a contrary deciſion, unleſs the 
circumſtance added by way of note by the 
reporter can be conſidered as taking the caſe 


23 | | * 


Lady Wuet- 
ſtone v. 
Sainſbury, 
Pre. Ch. 591. 


of leaſe and releaſe and fine, come ceo, &c. which 
mortgage was afterwards aſſigned to the plain- 


ant, the ſon, pleaded the marriage ſettle- 
ment of his father and mother, who were 


feiture; and the Court allowed the 5 2s 
contrivance to deſtroy the ſettlement 10 | 
diſinherit the ſon; and his Lordſhip ſaid, he 


had fo decided in many caſes, particularly in 
the caſe of Sir Harry Flay and the Duke of f 
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Willis v. 


Fineux. 


Pre. Ch. 108. 
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out of this rule, and I am not aware upon 
what principle that circumſtance can be 


made to affect the remainder- man. 


There tenant for life, remainder in fee to 
is ſon, under a deviſe from his ſiſter, whoſe 
heir he was, made a leaſe of the deviſed 
_ premiſes by way of mortgage, and levied a 


fine to the mortgagee for corroborating the 
term. The ſon came of age, and brought 


his ejectment founded upon the forfeiture 
committed by his father by levying the fine, 
and recovered: and upon a bill by the 


mortgagee to be relieved, the Maſter of the 
Rolls decreed, that the mortgagee ſhould 


hold and enjoy againſt * ſon during the 


= of the father. 


But . reporter of the arkoeiliog cake 


adds, by way of note, that the father, on 


- making the mortgage, had made affidavit, 


that the deviſor under wicm he claimed died 


inteſtate, and that he knew of no incum- 
brances on the ſtate, although he had 


| in her will long before. 


18 Us 
B | 


I Ve, 173. 


IE; a mortgage 1 male under a decret, 


L and directions for a ſale or mortgage with 
approbation of the maſter, and part of 


the direction be, that the money raiſed 
| 4 en nom Hoo 


of debts, and a report be made, aſcertaining 


ſee to the application of the money ; as, if 
it be miſapplied, he will loſe the benefit 
of his ſecurity ; for, in ſuch caſe, the ſum 


charge, is an expreſs truſt for them, which 


mortgagee's demand can attach; that 
created by the court, being exactly com- 


are re pid off. 
80 * after ſuch a decree, the 5 
was mortgaged, and in the deeds there was 


applied purſuant thereto, was paid to 


chat the eſtate in the hands of the mort- 
Q4 g ee 


the debts by ſchedule, the mortgagee muſt 


directed to be raiſed is conſidered as the 
property of the creditors, and the intereſt, 
carved out of the eſtate onerated with the 


thereby ſhould be applied for payment ö 


runs with the land from the time of the de- 
cree, and cannot be diſcharged but by 
actual payment, which intitles the perſon _ 
advancing the money to ſtand in their place. 
But, if their debts be not paid, there is no 
_ eſtate or intereſt in the land, upon which the 


1 with the extent of the debts upon 
and liable to. thoſe charges until 857 ; 


1. Va 
Ba Id wia, 
1 vez 173. 


a recital of the bill and all the proceedings 
thereon 3 and the money, inſtead of 8 


truſtee named by the mortgagee, upon 4. 
to pay it over to the creditors: it was held 0 


| (23 } 
gagee was liable; for where there was ſuch 
a ſpecification or ſchedule, a purchaſer or 


mortgagee was bound to ſee the application 
of the purchaſe· money. 


| — vr ogg Aid, in ſuch caſe, the Ge will not 
x Vez. 173. be obliged to reſort to the truſtee in the firſt 
_ Inſtance, for the agreement between the 
Prone cannot change their ſecurity. 
e ol And the cite would apply, Wa term 
2. Will. 149. or other ſpecific thing were deviſed by a teſ- 
Burling v. Y . 5 
Stonard. tator, and he died indebted, making another 
. perſon, and not the legatee of the term, exe- 
cutor. Such executor might mortgage the 
term, and it would not avail the legatee to 
ſay, that the executor was truſtee for him, 
and, that his aſſignee purchaſed, ſubject to 
the truſt of which the will was notice; for I 
take it now to be clear law, that an executor, 
where there are debts, may charge or diſpoſe 
ofa term, and the deviſee of the term has no 
other remedy, but againſt the executor, to 
recover the value, if there be ſufficient aſſets 
” for the payment of debts without it. And 
8 the argument of notice avails nothing, for 
every perſon contracting with an executor, 
where he is named executor, muſt of neceſ. 
ſity have notice; ſo that if notice of a will 
were to be an hindrance, no executor could | 
raiſe money by mortgage or ſale, | 
+ | | | But 


( 233) 


But if an executor ſhould mortgage a term 
ſo circumſtanced, to one, who had notice 
that there were no debts, or that all the debts 
were paid, this would alter the caſe, for in 
ſuch caſe, a court of equity would relieve 
againſt the colluſion, 
: The law is the ſame if the mortgage be 
made under the deviſe of an eſtate to be 


mortgaged or ſold for payment of f ſpecific b 


debts 1 in a ſchedule. 


Ti fuch caſes the mortgagee ought not to 
pay the money to the truſtees, but ſhould 


from the creditors. 


And . one having mortgaged his 


lands, deviſed them to r in truſt, in the 


firſt place, to pay off and di c large the mort- 


Vid, Crane v. 
Drake, - 
2 Vern. 636. 


wid. 
Spalding v. 


Shalmer e' a. 


1 Vern, 303. 


1 Ver. 173. 
et vide Bar- 


nard Equit. 
ſee to the application, and take aſſignments 


Rep. 81. 


Brent . 


Beſt. 
1 Voz. by. 


gages on the ſame, and in the next Place, 


for payment of ſeveral legacies, and particu- 


larly of a legacy of 2001. to B, the remainder 


in fee to Y, and made Y his executor, And 
proved the will, and paid ſeveral debts 
owing by the teſlator, that were not mort- 


gage debts, and to raiſe money for that pur- 


pole, made lever al new mortgages of the 
7 a ads 
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filed to recover B's legacy, that aſter the 


ought to be let into an immediate fatis- 


by the new mortgages made by 7. But 
it was inſiſted by the counſel for the 
mortgagee, that B could not be permitted to 
redeem part, without redeeming the whole, 
and that the land ſtood charged as well with 
the mortgages made by Y, as with thoſe 


charged with all the debts of the teſtator, and 
by confequence with the new mortgages made 


plied for payment of the debts of the teſtator, 
But it was replied that it was ſo, where a ge. 
neral truſt is raiſed for payment of all debt, 
but in this caſe, was a ſpecial truſtee, and 


3 gages, and then the legacies, and that no pro- 
viſion was made for other debts. 
Y allecatur. 5 


(234) 
lands in queſtion, It was inſiſted, on a bill 


mortgages made by the teſtator were di. 
charged, the land then ſhould ſtand char. 
ged with that legacy, and that then, 


faction thereof, and ought not to be poſtponed 


made by the teſtator. And in this caſe, Y 
was not only a truſtee for payment of debts, 
but alſo executor to the deviſee, and ſo the 
lands in his hands became legal aſſets, and 


by 7, the money having been raiſed and ap- 


directed by the will to pay off the mort- 


& ed nam 


So, 


. 235 ) 


$0, if money be advanced by a mortgagee 


under an act of parliament, the mortgagee 
mut ſee to the — of 1 it. 


And 3 where there i is a ſpelific 


ſum charged upon a teſtator s eſtate, it is in- 


cumbent upon the mortgagee to ſee to the 


application; and accordingly it was held, in 


the Houſe of Lords, on an appeal, that a 


mortgagee of the executor, ſhould not pre- 
vail aga inſt the deviſees, claiming under the 
charge, and che decree made to the contrary 


was reverſed. The caſe was as follows: 


B, having a term for twenty-one years in a 
Printing-Office, made his will, and thereby 


charged the ſame, together with ſome lands, 


with payment of his debts and legacies; 


he then expreſcly deviſed to his executors, 
all his right to the Printing-Office, and all 


benefit coming therefrom ; + and willed, that 
out of the profits thereof, and of his lands, 
his executors ſhould, inter alia, pay the inte- 


Humble v. 


Bill et a7. 

2 Vern 444. 
Mich 1703. ,. 
Brown' s caſes 
in parl. 7 - 
Viner vol. 8 

p-. 427. 
Ca. 13, 62. 


Ca. 17, vol. 2. 


Ca. 6, et vid. 
Smith a, 


Guyon. 


1 Browns ca. 
chan 186. 

Lingard wv. 
Derby. 


ibid. 312. 


Teſt of 2000 J. to his daughter G and her 
huſband, and, out of the overplus of theſe 


profits, ſhould raiſe the 2000 J. and put it 


out to intereſt, and made G ſole executor, 
until his ſon C B, attained twenty-one, and 


then he appointed both of them executors. 
Aſterwards G and C B mortgaged the term 


in the Printing-Houſe to B, for 1000“. which 
mortgage was afterwards aſſigned to H, who 


advanced 
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advanced i800 J. and it was inveſted there was 
no occaſion to ſell to pay debts, and that H 
having notice of the will, took the eſtate 
ſuhject to the 20007. But the court was of 
opinion, that the executor. of a teſtamentary 
eſtate, had the power over it, ſo as to alien 
or fell as he ſhould judge neceſſary, and that 
it he ſold in prejudice of a reſiduary or ſpe- 
_ cific legatee, they might have their re- 
medy againſt the executor, but not follow 
the eſtate into the hands of a purchaſer, and, 
therefore, decreed an account to the plaintiff 
of the rents and profits, and that he ſhould 
enjoy the Printing-Office, and the defend- 
* ants redeem or be forecloſed : but this decree, 
as to ſo much of it as tended to the preju- 
dice of the appellants, was afterwards re- 
verſed upon an 1 to the Houſe of 
Lords. 1 5 


But it is an eſtabliſhed doctrine that, 
upon a truſt or deviſe for the payment of 
debts in general, without a ſpecification of 
the debts in a ſchedule, a purchaſer would 
be indemnified, although he ſhould not ſee 
to the application of the money; which is 
determination in ſupport of ſuch truſt, and 
to render the ſale of ſuch eſtate more eaſy ; for 


1 otherwiſe the lands could never be diſcharged 


of ſuch truſt without a ſuit in a court of 
equity 


"© oY 
equity, which would be extremely incon- 
venient. : 


And the law is the ſame, where lands 
| are charged with the payment of debts 
generally; for in this caſe, as well as that of 
lands directed to be fold for payment of debts, 
the truſt may be ſaid to be performed as ſoon 
as the Jands are converted, into a fund, to s 
ae the demand upon them. 


Though where lands are appointed or con- Culpepper v. 
veyed to pay debts, the heir is intitled to mg Gu. 
have them after the debts paid, yet a pur- 116. 223: 
chaſer | IS not concerned, whether there be 
ſufficiency or not to pay this out of the 

perſonal eſtate ; for, if he advance his money 

on the lands, he ſhall hold them againſt the 

| heir, notwithſtanding there be perſonal aſſets, 

and the heir muſt take his remedy againſt | 

the truſtee ; and ſo, if the matters reſt in ac- 

count between the heir and truſtee, his pur- 

| chaſe is ſafe, though the move: be miſap- 


plied by the truſtee. = 


But if te lands 55 not to be fold, if the Culpepper v. 


debts can be raiſed out of the perſonal Aſton, 

2 Ch. Ca, 176 
aſſets, and the rents and profits of the 223. 
lands, the purchaſer acts at his own peril, e 
if the perſonal eſtate and profits of the land 


received 
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come inſufficient. 
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received were ſufficient, and afterwards be. 


And in the former caſe, if the heir (who is 


intitled to the lands, after ſufficient is raiſed, 


by a truſt implied and reſulting on conſtruc. 


tion of the truſt in the inſtrument, though 
not expreſſed) doth attach his claim by ex- 


hibiting the bill, then no one can ſafely 


_ Purchaſe after the bill, lite pendente ; for, 
when exhibited againſt the truſtee, it will 
bind him and all claiming under him, pen- 


dente lite. For a lis pendens between the 


heir and truſtee, to have an account, is ſuf- 
ficient notice in law, without actual notice 
of the ſuit, and then a purchaſer acts at his 
; peril; if in the event of that ſuit it falls out, 
that the debts were paid when he purchaſed, 
or that there was ſufficient of the perſonal 
eſtate to pay his debts without ſale, the heir 
vill recover againſt the purchaſer ; but if i 


fall out there was a neceſſity to Ell them, 


the purchaſer | is ſafe. Ds 


Ic has been at times made a queſtion, 


s whether, when a man deviſes his lands for 
payment of his debts, all his debts ſhall not 


be thereby put upon the ſame footing, the 
conſequence of which would be, that his 


1 ſimple contract debts, as well as his Tpecluy 


debts, 


O1 


ul 
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debts, would bear intereſt, and ſome coun- 


tenance is given to thoſe who contend on 


that fide of the queſtion, which favors the 


ſimple contract creditors, in the caſe of Car 
and the Counteſs of Burlington, as reported in 
Peer Williams. 


1 P. Will 
228. = 


In that caſe, Lord Burlington, owing debts 


by bond and ſimple contract, made a leaſe 


of all his lands in England and Ireland, to 


truſtees in truſt, to pay all the debts which 


| he ſhould owe at his death, all to be paid in 


a juſt proportion, without preference of one 


debt before another. And Lord Harcourt is 


ſtated to have determined among other 


points, © that by this truſt term, the ſimple 


contract debts became as debts due by mort- 
gage, and conſequently ſhould carry intereſt, 


z well as debts ſecured by bond,” And the , p Win. 


| fame propoſition is affirmed by Lord Maccles- 


feld, Chan. inthe caſe of Maxwell and Wetten- 


ball, where lands are deviſed by a man for 


payment of his debts, on the ground that 


the land which is the fund yields annual 1 55 


prota, 5 


But this opinion of Lord 7 if 


given by his Lordſhip, as to which great 
doubt is entertained, has ſince been over- - 


Fred, * the principle, « that providing 
; for 


(29) 


for the payment does not, in the firſt in- 
ſtance, alter the nature of the debt, and then 
although a debt upon bond is the Principal 
and intereſt alſo, that is, the intereſt is part 
of the debt, yet it is not ſo as to ſimple con- 
tract debts, for they do not bear intereſt, 
and therefore the intereſt is no part of the 
debt, and then there ſeems no reaſon why 
the providing for the payment of ſuch debt, 
| ſhould ſo far alter its nature as to make the 
Intereſt a part of it. And if it were ſo, great 
- prejudice might from thenee enſue to cre. 
ditors, as it would make people afraid to 
charge their lands with the payment of their 
debts, leſt they ſhould thereby bring a great 
| burthen upon their eſtate, by changing the 
nature of the demands upon it.. And, there- 
fore, the conſtant courſe of the Court in ſuch 
5 caſes, is to refer i it to the Maſter to ſee what 
.* + - 138. duc, and to allow intereſt on ſuch of the 
es debts as in their nature carry intereſt. And 
n accordingly Lord Hardwicke, in the caſe of 
2 Vez. 363. Burvell and Parker, in which this queſtion 
aroſe upon a truſt term created by deed, for 
payment of debts and legacies, out of a real 
eſtate on the death of the owner, held, that 
there was no colour for ſuch a demand; b 
ä lordſhip obſerving, that if a man by w l 
created a truſt out of real eſtates for paj- 


ment of legacies in aid of 9 „ 
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0 a ) 
there was no caſe in which the court had 
ſaid; that ſhould make fimpte contracts carry 
intereſt ;/ and that a truſt term, though crea» 
ted by deed, was ofi'the ſame nature; ſuch a 
clauſe would not have the effect to turn 
ſimple contract debts, ſo far into the nature 
of ſpecialty debts as to carry intereſt. And 
his Lordſhip rejected the de of tlie 
caſe of Car and Burlington, being of opinion 
that what Lord Harcourt went upon, if he 
ſo decreed, did not appear, but he probably 
reſted on ſome words in the deed, which were 
not ſtated in the report, Lord Hardwicke ad- 
mitting that a clauſe might be ſo penned, as 
to ſhow an intent in the teſtator, or ſettlor; 
to put ſimple contract debts on the ſame 
| foot as ſpecialty, as to carrying intereſt, 
and to put them on equality. And his Lord- 
| ſhip, in the caſe of the Earl of Bath and the , ves. FEY 
Earl of Bradford, again expreſſed his difap- Shirley v. 


Ferrers : Bro. 
probation of the caſe of Car and Burlington; Chan. Ca.4t, 


and as to the caſe of Maxwell and Wetten- 3 7 
ball, he conſidered that as too general a 8 * ; 
| ſtatement to be depended upon; eſpecially 329% 
where the diſcuſſion aroſe in a court of equity, 

 Vhere caſes depended ſo much on circum- 

ſtances ; and his Lordſhip was rather inclined = 

to think, that the queſtion there aroſe on the 

Maſter's report, when it might be only as to 

giving intereſt from the . time. 


Vor. I. 1 And 


1P. Will. 228. 


Note 1. 
laſt Edit. 


payment of debts, and annexed a ſchedule of 
5 ſome debts, and limited a truſt term for the 
payment, that deed and ſchedule, being in 
in the nature of a ſpecialty, and giving a 
ſpecifie intereſt in the fund, would make the 
debts, though mie by e contract, 
eu ncerelt. - 


and Burlington, ſeems to be corroborated by 


due to the judgment creditors, and to carry „ 


| direction. 


8 7 2 hs caſe of the Ear! of Bath and Lord 
Bradford, the latter of whom, by his will, 
created a truſt for payment of his debts, viz. 


of a competent part of the eſtate, raiſe ſo 
much money to pay debts and legacies, as 
the perſonal eſtate was not ſufficient to 


And it may be obſerved farther; that his 
Lordſhip's opinion as to the caſe of Car 


the cireumſtance that in the Regiſter's book, 
lib. A, 712, fo. 595, it appears to have 
been referred to the Maſter to ſee What was 


on intereſt, on ſuch of the debts, as in their 
nature carried intereſt, Which is "WE ' uſual 


10 Lord Hardwicke obſerved, in the above 
mentioned caſe of Barwell and Parker, that 
if a man in his life-time created a truſt for 


that the truſtees ſhould, by mortgage or ſale 


fatsfy' 3 Lord Hardwicke was inclined to 
think 


+ 


( us 5 


Sink that a perſon, who joined with. the 
cruſtees in paying off the debts, taking aſ- 
ſignments of them, would be intitled to in- 
tereſt, conſidering his not as a ſimple con- 
tract demand, but, taking it againſt the 
executors, as a debt or demand ariſing by 
ſpecialty, or a covenant under hand and ſeal. 
But the principal caſe turned ultimately | i 
upon very ſpecial circumſtances, whe | — _ 


i 1 


And if ſimple contract ereditors fl 4 bill vid. Los . 
in ſuch caſe for ſatisfaction of their debts, 1 5 
and to have a performance of ſuch a truſt cum. "4 * 
by mortgage or ſale of the eſtate for that 

purpoſe; there, from the time of the Maſter's 

report of the debts being confirmed abſolute, 


the creditors will be entitled to intereſt there- 1 
"Ow | a 


The ad upon which fuck debts 
carry intereſt, ſeems - to be that they then 
become liquidated : T here ſeems to be the 25 
ame reaſon why they ſhould carry intereſt, A 
from the time they are allowed by the 
executors or truſtees; in caſes where no pro- 
ge are pe erm in __ 


1 a mortgagee 8 a ane deed, 
and it is found in that ſtate in his poſſeſſion, 
Iris as much a releaſe as cancelling a bond; 

R 2 but 


Harriſon v. 
Owen. 


3 Atk. $ 20. 


Told, | 


4 


but it does not convey, or reveſt the eſtate in 


the mortgagor, for that muſt be done by 
ſome * b 


And . it was doubtful, by whom a 
mortgage deed had. been. cancelled, an iſſue 


out of chancery was directed to try, whether 
. certain mortgages were fairly cancelled by 
the mortgagee, or whether they were frau- 


dulently, and by ſtealth, carried away by 


the mortgagor, and the ſeals cut off by 


him. 


A bilf in chancery by the mortgagee, to 


recover the mortgage deeds, pledged by a 


third perſon; will * e and is the only D 


effeti ve remedy, 


Thus, where a bill was brought by 4 


8 againſt B and others, for r efuſing to deliver 


| Tackfon v. 


Butler 


2 Atk, 306. 


two deeds, tlie one a mortgage, and the 


other an aſſignment of a mortgage, which 
were put into C's hands, in order to receive 


the principal and intereſt, and who had 
abuſed his truſt by pawning them to S; 
it was ſaid, per curiam, that A might have 
| had an action of trover, but then he could 
only have damages for the detaining, but 
not the deeds themſelves, and therefore be 


was 


QC 245 ) 
was proper in bringing bill in chancery for 
the recovery of his deeds. There ſeemed to 
be little or no defence inſiſted upon for B 
he could not have been impoſed upon by C; 
for by the deeds themſelves, C muſt appear 

to have no property. And B was decreed 
to deliver up the deeds, and left to his reme- 

1 for his owe: 


3 


ia W has duch an intereſt in the 


eſtate mortgaged, as that he may interfere in 
any ſuits reſpecting it without being guilty 
of maintenance; and, therefore, where it was 
urged in reſpect of a mortgagee, defendant, that 
the advancing of money towards carrying on a 
ſuit, to which the perſon to be affected, on 

the ground of being guilty of maintenance 
was no party, muſt be maintenance, unleſs 

| where the perſan, ſo advancing money, was 
the huſband, father, or guardian, and 9 
that account allowed to diſburſe money; i 
was obſerved by Lord Talbot, that anlek ; 
every advancing of money towards carrying 
on a ſuit for a third perſon, were mainte- 
nance (which he thought it not) the defen- 
dant could not be guilty thereof, becauſe he 


| appeared to be a party intereſted by virtue of 
| amortgage; and though he was no party to 


1 Ye ſuit, yet as he claimed a mortgage on the 
< .- eſtate 


ec 
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Opie v. 
* Godolphin. 
Pre, Chan. 548. 


- 


"4 Atk; 499% 


tas he might lay out obey in dare. 


(2460 


7 a mortgagee inde money on the 3 


of an eſtate, in which a third perſon, not the 


mortgagor, elaims a title, and of which the 
mortgagee has notice, but is at the ſame 
time adviſed by his lawyer, that the claim is 
ill- founded 5 and the mortgagee takes the title- 


deeds ; if it proves otherwiſe, and the claim 
turns out a good one, he will be compelled 


in equity, notwithſtanding ſuch advice, to 


deliver up all the writings relating to it, to 


ſuch claimant, except the mortgage deed, 
for the writings follow the eſtate. But he 
may retain the mortgage deed, if there be 


therein a covenant for the payment of the 
mortgage money, on which damages may I 


| be ee 


Lord Hardwicke was of opinion, that 
a court of equity would not compel the 
mortgagee of an old Dean and Chapter leaſe, 


who ſhould refuſe, to ſurrender in order to a 


renewal; becauſe he might have an objection ; 


to the lives propoſed, and might inſiſt the lives 


in being were better, or might oblige the tenant, 
the mortgagor, to Were other lives, or 
redeem him. But his Lordſhip ſaid, 
8 5 ; would 


«#7 )) 
would indeed be otherwiſe, if the mortgage 
- wete of a chattel intereſt, and leaſe for years 
only, if, upon ſurrendering the old, in which 
there was only a remainder of a term to come, 
a new and longer term were to be granted ; 
| becauſe that would be an advantage to the 
ms. 44d as ar ins PEI ; 


Where one has a mortgage, and alſo : 4 Burnell v. 
bond as' a ſecurity for the ſame debt, he Doug 6175 
may bring an action on the bond, and arreſt 
the defendant, pending a ſuit in equity for a 
forecloſure ; the mortgagee being at liberty 
to 1 all his ee at once. 


By the Yi . 1 * 9. 5 Want bavlhg 
eſtates 1 in lands, tenements, or hereditaments, 
only by way of mortgage, are enabled by the 
Arection of the Court of Chancery, or the 
Court of Exchequer, ſignified by an order 
made upon the hearing of all parties, con- 
cerned on the petition of the mortgagor or 
mortgagors, or guardian or guardians, of 
ſuch infants, or perſon or perſons intitled to 
the monies ſecured, by or upon any lands, 
tenements, or hereditaments, whereof any 
infant or infants are or ſhall be ſeiſed or 
poſſeſſed by way of mortgage, or of the per- 
ſon or perſons entitled to the redemption, 

5 . thereof, 
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thereof, to convey and aſſure any ſuch lands 


tenements, or hereditaments, in ſuch man- 


ner as the Courts of Chancery or of Exche. 


quer ſhall, by ſuch order ſo to be obtained, 


direct to any other perſon or perſons, and 


ſuch conveyance or aſſurance, ſo to be had 
or made, it is thereby enacted, ſhall be as 


good and effectual in law, to all intents and 


: purpoſes whatſoever, as if the ſaid infants or 


infant, were, at the time of making ſuch con- 
veyance or aſſurance, of the full age of ong 
and twenty n. 


rances, as aforeſaid, in like manner, as 
mortgagees of full age are compellable to 


Aa a ſtatute enafts farther, that 


8 all and every ſuch infant or infants, being 
3 mortgagee or mortgagees as aforeſaid, ſhall 
and. may be compelled by ſuch order, fo as 
aforeſaid to be obtained, to make ſuch con- 


veyance or conveyances, aſſurance or aſſu- 


FP conver or Men their ern ges. 


Ex parte 


5 Maire. 

A Atk. 479. 
| Comyns Reps 
5 | 


on a peti tion preferred to Lopd Hardwicke, 
; praying that an infant, the heir of a mort- 
gagee in fee, who was likewiſe a feme covert, 
might convey by fine, under the laſt-men- | 
tioned ſtatute, the Maſter reporting it necel- 


1 fary; his Lordſhip faid, that this queſtion 


1 came before him ſoon after he had the ſeals, 


and 


Lak! een 


6 x 0 
and that he conſulted with Lord Chief Baron 


 Comyns, who thought the court might order 
an infant, who was a ene covert, to drr 


fine, for the act was general, chat all perſons 


infant feme covert to convey in the {ame . 
ner in the e caſe. 


rected it to ſtand over until the next day, 


the petition for the huſband, and the next 
day his Lordſhip made an order e e 
15 the e of che Petition. 5 


and heir of a mortgagee, of the eſtate 


in, was binding upon the infant, upon the 
grounds that the fee which was in him was 


merely as a pledge for the money, and that 
beſides the money, the infant had no beneficial 
J intereſt i in n the land whatſoever; Veen payment 


therefore 


under age ſhould convey and aſſure; and 
that as a feme covert of full age could not 
aſſure, but by fine, the court might direct an 


that council might conſent to the prayer of 


mortgaged, made to a ſubſequent mortgagee, 
in conſideration of the mortgage-money paid 


In the laſt-mentioned eaſes; there was only md. 
an affidavit of ſervice on the huſband, which 
his Lordſhip did not think ſufficient, but di- 


And! in the caſe of Zaucb againſt Pater; Zouch v. 
it was held, that a leaſe and releaſe 9 


by an infant, hi was one of the executors, Rep. 575- 
3 Zur. 794 


( +250 
therefore he was bound to convey as the 
-mortgagor ſhould diret, and, by the 9th 
of Anne, compellable to do it during his 
minority; that his conveyance was there. 
fore a matter of form, and inthe nature of an 
-authority, executed by the mortgagor's di- 
rection in favour of a third perſon, who ven- 
tured his money upon the faith of it. 


And it being found that inconveniencies 
frequently aroſe by lands mortgaged falling 
into the hands of ideots and lunatics, in 
order to remedy them it is enacted, by the 
ſtatute of the 4th Geo.' 2, c. 10, that 
from thenceforth it ſhall be lawful for any 

| perſon or perſons, being ideot, lunatic, or 
non compos mentis, or for the committee or 

| committees of ſuch perſon or perſons, 1 in his, 
her, or their name or names, by the direction 
of the Lord Chancellor, or the Lord Keeper, 
or Lords Commiſſioners of the Great Seal, by 
an order made upon hearing all parties con- 
cerned, on the petition of the perſon or per- 
ſons, for whom ſuch perſon or perſons, being 
idect, lunatic, or non compos, ſhall be ſeiſcd 
or poſſeſſed in truſt, or of the mortgagor or 
mortgagors, or of the perſon or perſon 
entitled to the monies ſecured by or upon 
any lands, | tenements, - or hereditamens, 
whereof any ſuch perſon or peiſons, being 
idecob 
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« Wen „or of the perſon or perſons 
entitled to the redemption thereof, to convey 
and aſſure any ſuch lands, tenements, or 
hereditaments, in ſuch manner as the Lord 
Chancellor, Lord Keeper, or Commiſſioners 
of the Great Seal, ſhall, by ſuch order ſo to 
be obtained, dire& to any other perſon or 
_ perſons, and ſuch conveyance or aſſurance 
ſo to be had and made, ſhall be as good and 
effectual in law, to all intents and purpoſes, 
as if the perſon or perſans, being ideot, luna- 
tic, or non compos, was or were, at the time 
of the making of ſuch conveyance or aſſu- 
France, of ſane mind, memory or underſtand- 
ing, or not ideot, lunatic, or non compos 
mentis, or had by him, her, or themlelves, 5 
executed the ſame. wy 


And has all + every ſuch 3 and | 
perſons, being ideot, lunatic, or now compos 
mentis, and only mortgagee or mortgagees, 
| Or non compos mentis, and only ſuch mortgagee 
| ormortgagees, ſhalland may be empowered and 
compelled by ſuch order ſo to be obtained, 
to make ſuch conveyance or Cconvevances, 
allurance or aſſurances in like manner as 
truſtees or mortgagees of ſane memory, are 


compellable to conveyor aſſign their mort- 
gages. 


8 1 


— lunatic, or non compos mentis, 18, or 
or ſhall be ſeiſed or poſſeſſed by way © 


Ex parte Otto 
Lewis, 1 Ve. 


233. 


; * — 3 * 


5 8 . 
Emery. 
Cooper, 
Rep. 278. | 


White v. 
Huſſey, pre. 
Chan. 13. 
Warwick v. 


Kniveton, 3 
it vpon B and his heirs, in truſt for his 


mother (who had conveyed it before to him) 
for her life, and after her death, if he ſur- 
vived her, then in truſt for him and his 


Alk. 293. 


2 purchaſer v nn the e Eliz. . 


term for 99 years, for raiſing a ſum of 


(3 


The language of the laſt- mentioned ſtatute 


being, that * all perſons, being lunatic, er 


the committee of ſuch perſons, ſhal convey,” 
Lord Hardivicke doubted whether, on 2 pe- 
tition grounded-thereon, he could in general 
caſes make ſuch order where no commiſſion of 
Junacy was taken out: But in a caſe where 


there had been à proceeding before a proper 


juriſdiction, namely, the Senate of Hamburyh, 
where the hinatic. reſided, upon which he 
was found non compos, and a Curator or 
guardian appointed for him and his affairs, 
vhich proceeding the Court was obliged to 
take notice of, his Lordſhip declared that 
tze perſon was a mortgagee within this act, 
and ordered that, on payment of the mort- 


gage money, there ſhould be a conveyance 
a mortgagee has been determined t to ber 


Thus, white A and B were 1 in 2 


money, and C, who had the reverſion, ſettled 


heirs ; but if ſhe ſuryived him, then to po 
and 


N % 
wes | Wo — 7 ads ——— 1 ED l 


LY 253 ) 

and 8 heirs. Ten years after, A lent a furn 
of money to C, having had no notice of this 
' ſecond. conveyance to B, and took. a mort» 
gage of theſe lands to truſtees ; C died, his 
mother ſurviving him. Then 44 ſet up his 
mortgage, and exhibited a bill againſt. the. 
mother of C and 4, to ſet aſide the former 
conveyance made by C, as being volun- 


tary and fraudulent *gainſt k him, And it 
vas ſo decreed, 


A fine 84 den- claim by 4 mortgagee i in Plow. 3 37}. 


poſſeſſion, will not bar the equity of 1 re- Fines, 233. 
demption. 5 | 


And the rule of equity. is the ſame in 5 r 


a recovery be fuffered by a mortgagee in Pre. Ch. 435 
poſſeſſion; for, after ſuch recovery ſuffered, * * 

and until the money be paid, the eſtate, in 

a court of equity, is ſtill but as a ſecurity ſor 

the money lent; and, after, the mortgage 
money is paid, the mortgagee is, in equity, 
in nature of a truſtee we the nee. 


A mortgagee, if 5 in Poſſeſſ Fon, may gain a The King . + 
ſettlement by virtue of the ee __— 

| _ Catherington, 

eltate. . wy | 3 Term, Reps 

= 

re a bond or mortgage is, prima —_—_ . 

facie, good evidence of a debt; but, ic ſhould J Will. ats. 

kem, it would not a ail if there were mani - 


feſt 


. 2 ” 
— 
( 


© 48 y 


felt ſigns of fraud i in the 6bligee, o or mort 
gagee; for, in ſuch caſe, he ought t to be put to 
the proof of actual payment; and though 
he may happen thereby. to loſe ſome part of 
the money really due to him for want of 
Proof, this is bur a juſt: puniſhment for the 
fraud which it is evident he meant to be guilty 
of, and will be a proper diſcouragement to 
others from ee the like, _ 


By the 9 Ann. r. 5, which requires that 
260006 of the ſhire ſnould have 600]. per. 
anum, and every other member 300 J. per 


annum, it is enacted, © That no perſon ſhall | 


be qualified to fit in the Houſe of Commons 
Within the meaning of the act, by virtue of 
any mortgage, whereof the equity of re- 
demption is in any other perſon, unleſs the 

mortgagee ſhall have been in poſſeſſion of 
the mortgaged premiſes for ſeven years be 
fore the time of his election.” 7 


CAP. 


* 


or the Equity of Revemption, | 


N © LOR of 1 is defined by Hard, 166. 

: Sir Matthew Hale to be * an equita- R r= 
ble prog inherent in the land, binding . 
perſons in the poſt (that is, coming in pa- 
ramount to, and not under the title of the 
3 mortgagee) or otherwiſe ;” and he ſays, that, 

in that reſpect ic differs from the truſt, which + 

is collateral to the land, and created by con- 
tract of the Party, who may provide for the 
execution of it ; and, therefore, one who. 

comes in in the pot, and by a title paramount, = 

as tenant by the curteſy, or lord by eſcheat, 

ſhall not be liable to it. Ta this, Lord 

Hale is not ſingular; Lord Nottingham 
(M. S.) fays, an equity of redemption ; 
charges the land and is not a truſt, ONE 


80 


Thorp v. 
Thorp, 
L. Raym. 663. 
| 2 Vent. 214. 
g Cro. Eliz. 768. 


Ss 41. 
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80 Lord Har dicke though t. that, i in the 
eye of a Court of Equity, the equity of re- 


demprion was the fee ſimple of the land, 


Bs 1 equity of reign will deſcend, 


may be granted, deviſed, entailed, and 
that equitable entail may be barred: * a 
common n recovery. " 


— 


"Aid "ohe common law will take notice, 


that the mortgagor has an equity to be wee” . 
lieved in chancery, and without doubt, a 

releaſe of an equity of redemption is a very 
good conſideration to maintain an affumpſit ; 


for a court of law will take notice of a ſuit 


i chancery ; ; and an aſſumpſit, in conſidera- 
tion of deſiſting from exhibiting a bill in 
chancery, was held to be on a a good conſt- 

15 deration. ; 


CAP. X. 


tion, 


A 8 the mortgagor may, at any reaſon- 


ing a an intereſt under him. 

And, Metdre. . 2 man macs 2 vo- 
luntary deed, and afterwards mortgaged the 
ſame lands, and the ft died, on trial at 
law, was found fraudulent againſt the mo, t- 


to whom the deed was made to redeem the 
mortgage, it was held, that, tliough the 


that made it, and his heirs. 


dns ens the Equizy of Reverngs 


Vor. I. | | 8 : Aſſignees 


able time, call upon the mortgagee 
V redeem, ſo likewiſe may any perſon claim- 


SG ent- . 

wright, 1 Ch. . 

Ca. <9, WT 

1 Vern. 193. 

Netſon, 1. 

E. Ca. Abr. 
37. 1. 


gagee; yet, on a bill exhibited by the perſon- Barthrop v. 
Veit, 2 Rep. 


ch. 62. 


firſt deed was fraudulent, becauſe voluntaly, 
5 to the mortgage, yet it was good as to the 
equity of redemption, and would paſs that; 5 
for a voluntary deed would bind the PA ty 


255 oY 
x Ch. ca. 1. Aſſignees of a bankrupt. may redeem, or 
1 an eee of ne 


Dougl. Rep. So, likewiſe, a tenant ay put himſelf in 
22. 
Keech v. the place of the mortgagor, and either re- 


Hall, ſupra, 
1 064. deem dime, or — a friend to do it it. 
Howard v. The af . in e uit | ma de 
Harris, ſupra, | S N T * OP * by N 
| 21. 9 e | 


i 


And an gee of the equity of redemp- 
tion, which has been deſerted for a time, 
but not that period which is a bar to a re- 

„ demption, will, if there are circumſtances 
Vid. infra which would induce the court to decree a 
SL redemption in favour of the mortgagor or 
= repreſentative, be entitled to. | the Wen 

6 of it, . 


S as 


8 e 1 en in a caſe 

Anonymous, 

8 Atk, 314. where a prowling aſſignee had bought an 

Oy Equity of redemption, which had been 
abandoned for fifteen years, for a very incon- 
ſiderable ſum, imagining, that from ſome | 
knowledge of the Jaw, he might be able to 


S. - * 


lil 


vnravel a great number of circumſtances, WF 1. 
and by that means, entitle himſelf to a re- his 
demption, was of opinion, that he was en fin 


: titled to a decree to redeem. 


But 


—ORRIT 4. ak 
* A 1 W 
. 
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But though Lord Hardwicke decreed a te- id. 
demption in the laſt- mentioned caſe, he did 
it only upon terms, which were, that the 
aſſignee, in taking the account before the 
maſter, ſhould be confined to ſurcharge, 
and fallify only, and the intereſt upon the 
mortgage be computed at five per cent. 
though at that Pn money bore a hi _ 

rate of intereſt. 


A mortgage by a popiſh heir may be re- Jories v. Me- 
deemed wh the next proteſtant heir. : 3 0 -- be og 
 Comyns Rep. 
An equity a redeniption will follow the "_ ; 
cuſtom as to the legal eſtate. In borough * ver 30. 
Engliſh lands, if mortgaged, the equity of 
redemption will deſcend to the youngeſt ſon 


to whom the lands deſcend. ; 


"a; in mortgages of We lands mids 
"which: deſcend to all the children equally, 


the equity of redemption ene to all 
likewiſe, Oy | 


And it may be deviſed. Thus, where Philips o. 


one, ſeiſed ! in fee ſimple, mortgaged his 8 Ren 


lands, with a proviſo for repayment by him, 190. «wid. 
| 2 Burr. 978. | 
his heirs, or aſſigns, and then deviſed the 
lame Premiſes, the court t decreed, on a bill 
e by 


1 


Turner v. 
Gwinn, 1 
Vern 41. 


(C 260) 

by the deviſee to redeem, that the equity of 
redemption N to him and not to the 
8. 1 


It was faid in the caſe of T urner and 


Gwinn, that a tenant in tail of an equity of 


redemption, may deviſe i it. for the payment 
of debts. 


But where & being ſeiſed of the lands in 
gqueſtion in fee, mortgaged the ſame for two 


ſeveral terms of 1000 years each, and aſter- 


Wards made his will, by which he deviſcd 
thoſe lands to 1 L, his heir at law, and to 
the heirs male of his body, remainder to $ 
B, for life, with contingent remainders to 

his firſt and other ſons 1 in tail, remainder to 


G D fot life, with remainder to his firſt and 


Po other ſons in-tail, remainder to his own right 
: heirs, and died: Afterwards L L, being ſeiſed 
- of the lands in queſtion under the will, and 
alſo of other lands in fee of a very conſider- 
able yearly value, made his will, by which 
he bequeathed to dame M S, his loving 
mother, the ſum of 20007. and then directed 
and appointed, that his executor ſhould pay 
off and diſcharge all mortgages and in- 
cumbrances laid and charged upon his 

_ eſtate in Suſſex, being the lands in queſtion, 
and particularly mentioned the two aforeſaid 


mor 1 


261 ) 
mortgages for years, and then directed and 
appointed that the ſaid ſeveral mortgage leaſes 
ſhould be kept-on foot; and upon paymenc 
of the ſeveral fums of money due upon the 
- fame, ſhould be aſſigned by the mortgagees 
to his mother dame MS, for her ſole uſe 
and benefit, during the remainder of the 
ſeveral terms, in the ſaid ſeveral mortgages 
contained ; and farther deviſed a yearly rent- 
charge of 1001. to his mother for her life, 
to be iſſuing out of all his manors, Sc. in 
the ſeveral counties of Hertford and Bedford. 


Then the will went on“ and as for and con- 
cerning all and every my manors, meſſuages, 


lands, tenements, and hereditaments, which 
I the ſaid L L am now ſeiſed of in law or 
_ equity, or which I have a power to give or 
charge, I do give and diſpoſe the ſame in 
manner following” and then he appointed, 
that if his wife proved with child, and ſuch 
child ſhould be a ſon, that his ſon ſhould 
| have all his aforeſaid manors, Sc. in tail, 
remainder to his couſin V L, the defendant 
in the original cauſe, and to his heirs: And 
if the ſaid after-born child ſhould prove a 
daughter, he appointed that 5000 J. ſhould = 
be raiſed out of the profits of his ſaid eſtate 
| for ſuch daughter; and if his wife were not 
with child at the time of his death, then he 
deviſed all his ſaid manors, c. to his ſaid 
NT S 3 couſin 


couſin V L, and his heirs for ever. The 
teſtator died, his wife not having been with 
child. $ B, and G , both died without 
iſſue. Then the plaintiff, as repreſentative 


to dame M, brought a bill, praying an 


aſſignment of thoſe terms; and the defen- 
dant brought a croſs bill, praying to be let 


in to redeem as deviſee of the reverſion by 
the will of L L. And the -queſtion was, 
whether the equity of redemption, which the 
teſtator had, incident to the reverſion in fee, 


2ãẽs heir at law of the mortgagor, was ſevered 
from the reverſion by the deviſe, and given 


to dame M S; and ſo thoſe terms veſted in 
her irredeemable by the deviſee of the re- 


verſion; or whether thoſe terms were de- 
viſed to her only as ſecurities for the original 
mortgage money, and ſo ſubje&t to be re- 
decmed by him, that ſhould have the in- 
heritance. And it was decreed by the Lord 


Chancellor,“ aſſiſted by Lord Chief Juſtice 


Kaymond, and Mr. Juſtice Denton, that the 
deviſee of the reverſion under the vill of 
ih 5, ſhould be let into redeem; for that 


the teſtator did not otherwiſe intend theſe 


mor tgages for bis mother, than as ſecurities 
for ſo much money. The words of the will 
a m8 1 FOR Lak OY” ſhowed '« * teſtator 


” Lord King, 


took 


.( a68 ) 
took it, that he had not before given away 
any part of his eſtate; but notwithſtanding, 
if the former part of the will, under which 
the mother would claim the equity of re- 
demption, vere full and expreſs to that pur- 
poſe, thoſe general words would not abridge 
it; he appointed “ thoſe mortgage leaſes 
to be aſſigned to her ſole uſe and benefit, 
during the remainder of the ſeveral terms in 
the ſaid mortgages contained,” which words, 
taken altogether, had no ſpecial meaning to 

convey the very intereſt ; the latter words 
In this ſentence were to- be guided by the 
former, and ſo they were but words of courſe 
in all aſſignments of mortgages : The re- 
verſion was undoubtedly deviſed to the de- 
fendant, and it could be of no uſe to him, if 
the equity of redemption ſhould be conſtrued 
to have paſſed to the mother, who was there- 
fore appointed only to take the eſtate of the 
mortgagees: There was no reaſon to think 
the teſtator meant to give her any thing out 
of his reverſion, for an odd conſtruction 
would follow; ſhe then would have a term 
| barrable by a recovery for a part, for 
whatever roſe out of the reverſion was ſubject 
to be defeated by common recovery, but 
her antecedent term could not be touched, 
which the Chancellor declared incidentally, 
his Lordſhip and the Judges founding their, 
opinion upon the will. 


8 4 But 


6264 ). 
2 Chan. Ca. 2. But if a mortgagor bene che condition 
broken deviſe, it will be void; for a wude 


tion is not deviſable,/ 


Every deviſee of a e eſtate, that 


3 Ver. 431. 

8 2 brings a bill to redeem, need not make the 
heir at law party; if the deviſee claims to 
have the will eſtabliſhed, it is neceſſary: 1 
only a title under the will, it is not. 

Shirley v. . judgment creditor may redeem 

9 hl againſt a mortgagee of a leaſehold eſtate, | 

* £ who is likewiſe a bond creditor: but, be- 

Draper, fore the bill is brought to redeem, a writ of 


ern. 399% execution muſt be ſued out; for until that 
1 5 be done, the judgment creditor hath no 
King v. Ma- lien on the leaſchold eſtate, and, for want of 


riſſal, cited in 
th principal its being taken out, the bill in the Principal 


Lacy Cs cale was difmiſſed. 
Bunb. 347. Tant by elegit, ature merchan or 1 
1 Abr. | | ; 


594, notes. 92 ma r bs 

Storehewer And the lay is the ſame as to a judgment 
V. thompſon, 

2 Atk. 440, | creditor, though the judgment be with ſtay of 
execution. As where H, in 1693, confeſſed 
i judgment, with a defeaſance, by which it 
| yas not to take effect until after the death 
of a woman, who lived until 1726. The 
kſtate, ſvbje to this Judgment deſcended 
in 


( 265 ) 
jn the mean time from H to his heir, who 
mortgaged it to 7. The mortgagee had no 
notice of the judgment at the time : the 
heir afterwards, in 1721, about five years 
| before the woman died, became bankrupt ; 
and the mortgagee was appointed aflignee. 

| After her death, the repreſentative of the 
judgment- -creditor brought his bill againſt 
the aſſignee to redeem the mortgage, upon 
payment of principal, intereſt, and coſts. The 
queſtion was, whether, as there was no actual 
 elegit taken out by the judgment-creditor be- 
fore the commiſſion of bankruptcy iſſued, 
the aſſignee under the commiſſion, qua ſuch, 
or the judgment-creditor, ſhould redeem ? 
And it was contended on the fide of the aſ- 
ſignee, that the heir was chargeable only as 
terre-tenaut ; and therefore the perſon coho | 
claimed under the Judgment was not a Cre- 
ditor of the bankrupt. Sed per curiam : The 
judgment-creditar is entitled to redeem the 
whole (for it muſt be entire) and to have 
the eſtate of H exonerated out of that of 
his heir, if the heir's is ſufficient. As to 
| the point which had been laboured, in order 
to make this perſon come in as a creditor 5 
under the commiſſion of bankruptcy, there 
was nothing in it. If it had been merely 
Aa bond- creditor from the anceſtor, there 
might have been ſome colour ta inſiſt upon 
my 
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this under the ſtatute of fraudulent deviſes, 
becauſe that act made it a debt againſt the 
heir himſelf, as well as the anceſtor. But 
it was entirely different here, as this was 
à judgment which was a lien upon the land, 4 
fortiori a lien upon the lands in the hands of 

the aſſignee under the commiſſion, who 
ſtood only in the n of che Wer 


Attorney | 

„ ; The crown _ redeem far mange 
Crofts et a”, forfeited by the mor or by his being 
1 Brown's * ra eing 


Par. Ca. 22. indicted and outlawed for high treaſon. 


— wg If an eſtate deſcend to an infant ſubject to 
. Pre. Ch. 737: incumbrances, the guardian may, without 
1 the direction of a court of equity, apply the 
profits to diſcharge the incumbrances, viz. 
to pay the intereſt of any real incumbrance, 
and the principal of a mortgage; becauſe that 
is a direct and immediate charge upon the land; 
but not the principal of 1 other real in- 


eumbrance. 1 We 
1 3 n may redeem, and although the 
| 5 1 9 7 3 | | 8 
_ LIP 5 jointure be ſecured only on part of the eſtate, 
5 Palin a Sug yet ſhe may redeem the whole; ſo ſhe may, 
Dy: 2 though, part of it be ſettled on her after 
E. UA. 


Abr. 219. marriage; and, if ſhe pays more than a third s 


9 14 part of the principal money, ſhe ſhall hold 


— 1 the lands 20 reimbur fed. 


And 


= -< 267) 
And an huſband. may be tenant by the . 
curteſy of an equity of redemption. 


Cs 23. 


| ET un. Ch. 237. 


infra. 
Thus, . the father of che plintifb Colborne ©, 


deviſed to Anne his daughter, the plaintiffs 
_ elder ſiſter, all his eſtate freehold and copy- 
hold in fee, charged with 200 J. a- piece to 
the plaintiffs : Anne, after her father's death, 
poſſeſſed the. ſeveral eſtates, and married 
with the defendant Inglis. Soon after ſbe 
died leaving iſſue a ſon, who died an infant 
and without iſſue; upon his death the plain- 
tiffs, being heirs at law both to the infant 
and their ſiſter, became entitled to the real 
eſtate. Anne Inglis, before her marriage, 
mortgaged part of the freehold premiſes to 
the defendant Scarſe for 9oo l.: the bill was 
brought againſt the mortgagee and the huſ- 
band for an deen, und for the direction of 
le court. ü 


| The e the beben inſiſted 1 wid. 
having had iſſue by his wife, he was enti- 
tled to an eſtate for life in his late wife's 
freehold premiſes as tenant by the curteſy, > 
ſubject to the mortgage of the defendant ; 
and the Maſter of the Rolls, on hearing the 
cauſe, was of opinion, the defendant Inglis 
was not entitled to a tenancy by the cur- 
teſy in the eſtate, comprized in the mort- 


Sage 


Scarfe Inglis, 
:T Atk. 603. 
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gage, and decreed accordingly. But 1. 
decree was reverſed o appeal to Lord 

Chancellor Hardwicke, who, in giving judg- 

ment on this point, ſaid that the queſtion 

depended on two conſiderations; firſt, on 
what fort of intereſt an equity of redemption 
| was conſidered to be in that court: ſecond. 
ly, on what was neceſſary to entitle a man to 
be tenant by the curteſy. Firſt, an equity of 
redemption had always been conſidered as 
an eſtate in the land, for it might be deviſed, 
granted, or entailed with remainders; and 
ſuch entail and remainders might be har. 
red by fine and recovery : and therefore 
it could not be conſidered as a mere right 
only, but muſt be taken to be ſuch an eſtate 
| whereof there might be a ſeifin. That 

the perfon, therefore, entitled to the equity 

of redemption was conſidered as the owner 


of the land, and a mortgage in fee was taken 
to be perſonal aſſets. That, by a deviſe of 


 Y 


alf lands, tenements, and hereditaments, 2 


mortgage in fee would not paſs, unleſs the 
equity of redemption were forecloſed ; and 
that if, afier ſuch deviſe made, a forecloſure 
was, had, yet ſuch eſtate would not pals 
by tie general words, of lands, tenements, 
and hereditaments; becauſe a forecloſure. 
was conlidered as a new purchaſe of the 
2 lands. That the intereſt of the land muſt de 
5 ſome⸗ 


table eltate of the wife, had been ofte 
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but it was not in the mortgagee, and there - 
fore muſt” be in the mortgagor. That it 


ebene, and could not be in abeyance; 


was certain the mortgagee was not barely 


a truſtee to the mortgagor, but to ſome 


purpoſes, namely, with regard to the inherit- 


neceſſary to entitle the huſband to be te- 


ance, he certainly was, until a forecloſure. 
Secondly, at common lau, four things were 


nant by curtely, viz. marriage, iſſue, death, 
and ſeiſin in fact. In this caſe the three 
firſt concurred, but it was objected, that 
here was no ſeiſin whatever of the legal 


eſlate in the wife in the conſideration of 
law. However, that was not the preſent 
queſtion ; the true queſtion was, whether there 


was ſuch ſeiſin or poſſeſſion of the equitable 


eſtate in the wife, as, in that court, was 
conſidered as equivalent to an actual ſeiſin 


of a freehold eſtate at common law? And his 


Lordſhip was of opinion, that there was. 


Aaual poſſeſſion, clothed with the receipt 


of the rents and profits, was the higheſt in- 


ſtance of an equitable ſeiſin, both of which 


there was in this caſe; and that a huſband 


ſhould be tenant of the curteſy of the equi- 


termined. It was ſo held i in Sweetapple v. 


Bindon, which was a much ſtronger caſe 


than this; for, f in that ale ther c W nei- 
S | | ther 


este | 
2 Vern. 536. 


Thid. 


wid. 


wd. 
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ther ſeiſin nor land: and, in 2 Vern. 680, it 


Was held that Ard articled for only, would 
| ou OF: a res 


SET 


» "Mis Lordttip £ faid, the -rincipal objeftions 


to the huſband's claim were two: firſt, 
laches and negle& in the huſband by not 
paying off the mortgage. Secondly, that 
the rule ought to be equal between dower 
and curteſy, and that dower in not be 
of a  rruſt-eſtate. 9 


As to the firſt, it was not Gimilar to the 
caſes of laches in the huſband, viz. as in 


a caſe where entry was requiſite; becauſe 
it was nothing near ſo eaſy to pay off a mort- 


gage as to make an entry: and it held 
equally ſtrong in the caſe of a truſt-eſtate; | 
for a huſband might more eaſily get a decree 
for his truſtees to convey, than a decree 
to redeem a mortgage, which was neceſſarily 
attended with 1 l delays. 


The ſecond ebjedtion proved too ach; 


5 i any thing, and entirely failed by the pre- 
cedents of that court: if any innovation 
were to be made, his Lordſhip was of 0 opi- 

nion, that the neareſt way to right would be 

to let in the wife to dower of a truſt eſtate, 
and 05 0 exclude the huſband from being 


tenant 


(271 ) | 
tenant by the curteſy of it. There could be 
no inconvenience to the heir at law, for he 
would have the ſame remedy in this court, 
to make a tenant by the curteſy keep down 
the intereſt, as againſt any other tenant for 
life, For theſe reaſons his Lordſhip was of 
opinion that the defendant was entitled to 
be tenant by the curteſy, and the decree 


at the Rolls, as to this part, muſt be re- 
verſed, 


But, in ocker to entitle the huſbatid to be Hearle v. 
Greenbank, 

| tenant by the curteſy of the truſt-eſtate of ; Ver. 298, 

his wife, the wife muſt have the inheritance; 

and there muſt likewiſe be a ſeifin of a freehold 

during the coverture ; and, therefore, where 

freehold, copyhold, and leaſchold eſtates were 

| deviſed by a father to truſtees, Sc. in truſt 

to apply the reſidue, after paying their wn 

charges, to the ſole and proper uſe of his 

daughter, during her life, and to be ar her 

diſpoſal, and not ſubject to the debts or con- 

troul of her huſband, her receipts to be good; 

and to permit her by deed or writing, exe- 


cuted in the preſence of three or more Wit- 


neſſes, notwithſtanding her coverture to give 
and diſpoſe of all his freehold, copyhold, and 
leaſehold eſtates, as ſhe ſhould think fit: 
Lord Harwicke held, that the huſband was ; 
not entitled t to be tenant by the curteſy, upon | 
4 the 


> Ee. 268, 


the ground ot the huſband' s having no cj. 
F, either in law or equity: for though the 


kind of ſeiſin, that was an equity, a truſt of | 
the profits for her life; but the father, whoſe 
eſtate it was, had made his daughter a feme 
ſole, giving her the profits during her life, 
But not ſubject to the controul of her huſband, 
Then the huſband had no ſeiſin in equity 
during the coverture; and this was eſſential | 
to a tenancy by the curteſy ; and ſuch te- 
nancy, in this caſe, would be directly con- 
trary to the inen che teſtator, 


an ejectment to recover poſſeſſion, and the 
intereſt runs in arrear, a ſubſequent mort- 
gagee ſhall, notwithſtanding, not be per- 
| mitted to redeem, without paying the whole 
Intereſt ſo run on; becauſe, though the ſe- 
cond mortgagee could not enter, he was not 
without remedy ; for he might have brought 
a bill to redeem, and fo had the eſtate him- 
ſelf : but if he does not, the Court of Chan- 


down the intereſt, which the court will not in 


; remedy, he ſhall not redeem without pay- 
ing that arrear: and though a mortgagee often 


(272 ) 


wife had the inheritance, and there was 2 


If a prior mortgagee does not bring 


er has often appointed a receiver to keep 


general do, unleis where the prior mortgages 
will not enter : but if he does not take that 


ſuffers 


. 


4 73 ) 


faffers the arrear to run on, with a deſign to 
get in the eſtate, on which he lent his money, 
and become the purchaſer, which may be 
called an ill intent, 75 he ſhall not loſe his 
intereſt. ; 

A ſubſequent incumbrancer may redeem 
a former one, 


"And where there was a Arie, and 
the mortgagor afterwards acknowledged 
three judgrnents to other perſons for other 
money due, two of the perſons to whom the 
judgments were given (to the intent that, 


Greſ Wide Vs 
Mariham, 
2 Ca. Ch. 


170. 
Critp v. 
Heath, 
7 Vin. Abri | 
52. pl. As 


the mortgage being ſet aſide, they might 
take out execution on their judgments) 


gave notice to the mortgagee thereof, and 


| requeſted him to accept of his money, which, 
they faid, they were ready to pay to him; 
and deſired him to appoint a time when, and 
they would pay him within a fortnight. It 


was in proof that no. money was actually 


tendered : afrerwards, the mortgagee exhi- 
bited a bill, and had Aa decree to forecloſe, 


and then took a farther abſolute conveyance 
from the mortgagor for a conſiderable ſum of | 


money. The two creditors, on a bill exhi- 
bited, had a decree againſt the mortgagee to 


pay them their money; hut che chird credi- 


Vor. I. Re 4 & | Fog Dy tor 


Morte et al. 
2 Vern. 663. 


(ESD) 


tor a no relief becauſe he did not e 


notice in time of bis judgment. 


50 B ut white the defendant, after ten years 


ſuit, four ſeveral reports, and two trials at 
law, obtained a decree to forecloſe upon a 
mortgage; and the plaintiffs had judgments 
and other incumbrances on the eſtate ſubſe- 
quent to the defendant's mortgage, and 
the bill was brought by the plaintiffs for 


an account of profits, and to redeem; the 


defendants pleaded all the former proceed- 


ings, the taking the account in an adverſary 
way, report, references, trials at law, and 
the decree ſigned and inrolled, in bar of 


any new account to be taken, and denied 
notice of the Ash incumbrances; but : 
the plea \ was over-ruled. 


There 1s a clear diſtinction between the 


| preceding and the laſt caſe; in the for- 
mer an actual purchaſe was completed 
and covered by the mortgage, which could 
not be impeached but by a creditor of 


whom the purchaſer had notice; in the 


latter there was only a decree for a fore - 


_ cloſure, which did not affect the judgment · 
ereditors as to their right. of POR > 


- 3 Redemption 


. 
Kedepden of a mongage may be had 
igainſt the King. 1 5 505 


A mortgago r mit redeem, even after a 
releaſe of the equity of redemption, if it 
appear, by circumſtantial proofs, that it 
was made upon a ſecret truſt and for his 
. 


Thus, in ile caſe of Moreley againſt El. 
ways, where the plaintiff and his father, in 
December 1641, made a mortgage to the 
father of the defendants, the plaintiffs ſuit 
was to have redemption. The defendants 


he could not have a bill of review, nor 


truſt; he could not prove the truſt poſitively, 
was not relievable either in law or equity. 


tor relief againſt the decree and releaſe, The 
. 5 © _ proofs 


Pawlet v. 


Attorney Ge- 


neral, 
Hard. 465. 


Moreley 8 
Elways et al.” LEA 
r 
107. 

Trin. 1662. 


ſet up à releaſe made by the plaintiff in 
1646, of all his equity of redemption, and 
a decree made by the Lord Chancellor 
thde in this cauſe, in 1663, which decree 
was penned as if made by conſent. This 
(decree being ſigned and inrolled, and the 
plaintiff not being able to perform the fame, 


could he have been relieved by ſuch bill, if 
it had been brought, the releafe barring all 
his pretenſions; and that being upon a Wer 


the witneſſes being dead; wherefore he 


The plaintiff petitioned the Houſe of Lords 


: . 
2 
4 * anc 3 
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proofs offered to evidence the truſt were 
circumſtantial, and not direct - poſitive 


proofs. They went principally to ſhow, 
that the debts due from the plaintiff and 


his father, were ſmall in compariſon with 


the value of the eſtate at the time of mak- 


ing the releaſe. Theſe proofs being read, 


and it appearing clearly thereby, that the 
value of the lands was much greater chan 


to make a ſatisfaction for the debt for 


Which it was releaſed, it was determined to 
be a truſt; and the cauſe was referred back 
to the court to be proceeded upon, as in 


the caſe of an equitable mortgage, which 


their Lordſhips adjudged it to be. Aſter- 
wards the cauſe was reheard in court, when 

a decree was made for the defendants to 
come to an account, and the plaintiff to be 
| __ admitted to the redemption of his eſtate. 


And if there be tenant for life, with re- 


mainder or reverſion in fee of an equity ot 
| redemption, they ſhall contribute propor- 
tionably what! 1s due on the mortgage. 


05 a deviſee af. an eſtate Gro 8 in an 


5 equity of redemption, may redeem and hold 
over until thoſe in remainder contribute. 


And 


i 


1 


+ 40 3 
And in ſuch caſe the general rule is, that 
the eſtate of the | tenant for life in the pre- 


miſes ſhall be rated at one third, and that 
of the remainder-man or reverſioner in fee 
at two thirds of WR. + is due for IE 


and intereſt. 


be if the mor tgage-money is. payable 
on a contingency not arrived, he in re- 
mainder or reverſion may exhibit his bill 
quia timet, againſt the tenant for life, and 
the tenant for life ſhall be decreed t to con- 


tribute. 


And if the tenant * life of the equity 
of redemption pays off the mortgage, and 
has the term aſſigned over in truſt for him- 


ſelf, and makes improvements, and dies; 


and afterwards the remainder-man or rever- 


| ſioner comes to redeem; the repreſentatives * 
tenant for life ſhall have the allowance of two 


thirds of the laſting improvements, but nothing 
for the other third, becauſe he received the be- 
nefir thereof during his life ; and no intereſt | 


Rowell v. 
Walley, 

1 Rep. Ch. 
221. 

Ballet v. 


- aa Si | 
. Ch. 


62. Verney v. 


Verney, 1 Vez. 


428. 


Sans V, 
Hayes, 

1 Cha. Ca. 
223. 


Newling v. 


Abbot, 
Eafter, 


1 Geo. 


Vin. Abr. 

„ 
oo 
25 en 


br. 596. 4 


ſhall be allowed during the life of tenant 


for life for the money he paid, for he is 


bound to keep down che intereſt during his 
eltate. „ 


Ul 


o& Clyat V. 
& diltindicn-: is ; made in computing the 8 


value of che life, where the application is 1 Vern. 404. 
8 during 


oY 


CL 
during, the life of tenant for life, and where 


after his death. For where lands in mort. 
gage were deviſed to A: for life, remainder 


; to B and his heirs; A entered, bought in 


the mortgage, took an aſſignment in truſ- 
tees names, and died. B, the pemainder- 
man, preferred his bill againſt the defend- 


ant, the repreſentative of A, to redeem. 
It was inſiſted, by B's counſel, that he ought 


to pay but two thirds of what was due on 


the mortgage, and that the other third 


dought to be allowed by the defendant, by 


reaſon the tenant for life enjoyed the pro- 


fits during his liſe. But the court ſaid, bad 
the application for redemption been in the 


fe- time of the tenant for life, that then 
he ſhould have been allowed a proportion 
of the money, in proportion to the value 
of the reſpective eſtates of the tenant for 


life and the remainder-man; but he being 
now dead, and having enjoyed the eſtate but 


one year only, the defendant muſt make an 


allowance only, for the time that 4 enjoyed 


N the eſtate, 


James *. | 
Hailes, 


Prec. Ch. 44+ 


Ii the caſe of Fan and Hailes, it is 110 
down that, if an eſtate in mortgage be ſettled 


on A for life, and then on B in tail or in 
5 tenant for life ſhall bear two fifths 


of the principal and intereſt, and the re- 
mainder-man three fiſths, = 
But 


@ 279 ) 


But where he who is poſſeſſed of the 


Aer of redemption, hath ſuch an intereſt 


in the eſtate, as he can ſecure the money laid 0 


out by him to redeem upon, the remainder- 
man ſhall pay him, or his Fepreienfatives, all 
he hath Mrgneed, 5 


As where . a tenant in tail of a mortgaged Kir ham v. v. 
mi 


eſtate, under the will of his father, upon 1 Vez. 258% 
the death of his two brothers, paid off a 


debt originally on the eſtate by mortgage 


term for years, but neglected to have an 


aſſignment of the term to himſelf, and after- 
wards deviſed the ſame lands; and the 
plaintiffs, the remainder- men under the will, | 
claimed the eſtate, as nor barred, diſcharged 
of the incumbrance, 1 ie- TT Chan- 
cellor held, that there being a term for years 
in the mortgagee, which ſtood in point of 
law as it did before, no aſſignment in law 


being made thereof, none of the parties be- 


fore the court had the legal eſtate, for a 


conveyance of which the plaintiffs came ; 


and therefore hat conveyance muſt be upon 


equitable grounds, That, ſo far as it ap- 


peared, tenant in tail paid it off with his n 


money; that he might have taken an aſſign- 
ment of the term, either in truſt, to attend 
the inheritance, which would have ended this 
queſtion, or in truſt for himſelf, his execu- 
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tors, or adminiſtrators, which would, notwith- 
ſtanding the remainder over, have kept this 
incumbrance on foot for the benefit of his 
perſonal eſtate and thoſe entitled thereto ; 
or, that he might have called for an aſſign. 
ment of it in his life, if he had found out 

this limitation in remainder, that it might 


have been made for the benefit of his exe- 


cutors, not of the remainder; but his not 


doing any of theſe, clearly proved, that he 
took himſelf to have had the abſolute own- 
erſhip and diſpoſal of it. And the court 


could not decree, to perſons claiming this, 


in contradiCtion to his apprehenſion and in- 
tent, a conveyance of the inheritance, and 
likewiſe of this term, without making a ſa- 
tisfaction to the perſonal eſtate of the tenant 
in tail; as that would be contrary to the 
maxim, that he who would bave equity, muſt do 
equity; and the plaintiffs were decreed to have 
the eſtate, ſubject to the money paid by the 
tenant in tail in diſcharge of me mort- ; 


5 gage. 


Kerton's caſe, 


Cx. Car. 7. 


* 


A man mortgaged upon allen, that if 
he or his heirs repaid 100 f. at ſuch a day | 
he ſhould re- enter: he died, leaving iſſue a 
daughter only, his wife being previement en- 
feeut with a ſon, the daughter and heir at 
ile day paig the 1007, and afterwards the 


fon 


WH 
in 


fon was born; and whether the fon ſhould 
enter upon the ſiſter, or ſhe ſhould retain it 
for ever, was the queſtion ? And it was held 
by Hide, Chief Juftice, Walter, Chief Baron, 
Denham, Hutton, Whitlock, Harvie, Telver- 
ton, and Croke, that the ſiſter ſhould retain 
it againſt the ſon, born after the performance 


of the condition; for in as much as ſhe paid 


the money (and if ſhe had not paid it, the land 
had been left) if the could not retain the 
land againſt the ſon, ſhe had no remedy for 
the money, and by payment thereof ſhe had 
gained the land, and was in as a purchaſer, 
although ſhe were- entitled thereto by the 
condition, and ag heir, and ſhe ſhould retain 
it, as ſhe ſhould the perquiſite of a villain, and 
as land gained by her vigilancy ; for other- 
wiſe it ſhould be loſt to both, and ſhe ſhould 
loſe both land and money, therefore the 
law willed that ſhe ſhould retain the land. 
But Richardſon, Chief Juſtice of the common 
bench, and Dodgeridge, held ſtrongly the 
contrary, becauſe ſhe had it as heir, and 
then the nearer heir being born, ſhould 
defeat her title; and it was in her voluntary 
at to pay the money, which ſhe might well 
have omitted, and ſhe paid it of her own 
head, and at her own peril: Jones and 
Trevor, puiſny Barons, doubted thereof, and 
would not deliver any opinion, but rather 
inclined that the ſon ſhould Bare I. 
N e * 
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OW # degree of preſſure under which mon ty 
ſo circumſtanced ſhould be paid, would, i; 


is preſumed, at this period, decide to whom 


the equity of redemption ſhould belong, If 
a daughter ſo predicamented ſhould pay 


money due upon mortgage to prevent an 
actual forecloſure, and, to ſave the inheritance, | 
ſhould fatisfy the condition on the point of being 


forfeited in equity as well as at law; there 
ſeems great reaſon that a ſon born after 


ſhould not deyeſt it, becauſe if the daughter 


Sawley v. 
Gower, _ 
2 Vern. 6. 
Placknet . 
Kirk, 1 5 
1 Vern. 1175 
2 Atk. 294. 
Vern. 54. 


Cont, Bennet 


 circumſtanced ſhould officiquſly pay off the 
mortgage in order to veſt the eſtate in herſelf, 
it ſhould ſeem the equity would be againſt 
her, becauſe the condition being . ſaved in 
cmquity, notwithſtanding the forfeiture at Jaw, 
5 would deſcend to the after-born ſon, and the 


h a d not performed the condition, the land 


had been utterly loſt, and gui ſentit onus, ſen- 


tire debet et commodum. But if a daughter ſo 


act of the daughter being voluntary, would 
not fall within the maxim alluded to. She b 
therefore could only be conlidered as 3 ul. 5 
tee for the heir, 
An equity of redemption of a mortgage [ 
in fee is not aſſets at law, becauſe the eſtate 2 
is forfeited; and if a ſpecialty creditor bring f 
an: action againſt the heir, the heir may t 
plead rien Ter diſcent; but the heir having Wl 


a right 


( 33 ) 
A right. in equity, that is in equity liable to v. Box, cited 


x Vern. 410. 


4¹¹9 . * : + | | | uære if be- 
4 ſp 5 5 5 0 2 Nee the ſta- 
tute of the 
"ah if 1 hee ao. or a his 3 


equ ity of redemption , to prevent the creditors 
from having a ſatisfaction for their debts, 
the Court of Chancery will follow. the money 
in the * Ly be heir or executor, 


"Bos 8 one . was obligor i in a bond, Dunn v. 


Green, 3 P. 


r had in his life-time made a mortgage of Will. 10. 
WW foe lands, of which he was ſeiſed in fee, 
for more than the value; and the mortgagee 
offering the lands in ſale, the purchaſer 
would not proceed, unleſs the heir of the 
mortgagor, who was alſo heir of the obligor, 
would join in the conveyance, and the heir 
had 200 J. of the mortgage money for | Join- 
ing; the queſtion was whether this 200 J. was 
aſſets ? Lord Chan. This ! is not aſſets, hay- i 
having been paid to buy off the obſtinacy of 
the heir, not for the value of his equity, 4 
which was worth A nothing: 


Where n a man, , poſſeſſed of a term for years, Morgan ». 
made a mortgage of it to A, and afterwards TR . 
acknowledged a ſtatute to B, and then con. 
ſeſſed a judgment to C, the bill was to have 

the equity of redemption of this term, which 

was veſted 1 in the executor, and ſo become 


aſſets, 
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Creditors of 
Sir Charles 
55 Cox, | 
3 Will. Rep. 


241. 


%. 


extent was but guouſque, and if the conuſor 
aliened the term before extent, the ſtatute 
bound not the term. And then, if it were 
not extendable in the hands of the executor, 
it was but a chattel, like a jewel or a horſe, 
and then a judgment muſt be preferred in in 

| courſe of law to a ſtatute, | . we 


for years, it is preſumed, may be conſidered | 

as equitable aſſets only, and then it ſeems 

tthat the creditor, by judgment and by ſtature, 
would be entitled Peri 1 


died poſſeſſed of the equity of redemption 


. 


aſſets, to be adminiſtered in a courſe of ad. 
miniſtration, and ſubjected to the judgment; 
a judgment in a courſe of adminiſtration at 
law, being to be preferred to a ſtatute. It 
was inſiſted, on behalf of B, that he had the 


ſtatute, and that having got the term ex- 


tended in the hands of the executor, a ſub. 
ſequent judgment could not avoid that extent. 
But the Lord Keeper was of opinion, that a 
term for years was not extendable by the 
conuſe of a ſtatute in the hands of an executor, 
and though it were extendable in the life- 


time of the connfor in his hands, yet the 


But fuch ER of redemprion of a term 


Thus where 0 made a mortgage, and 


of a term for years, leaving greater debts than 
| his 


( 28 * 
his. eſtate would pay; A queſtion. aroſe in 


Chancery, whether this mere equity of re- 
| demption was only equitable aſſets and 


diſtributable equally, pro rata, among all 


the creditors, without regard to the degree 
or quality of their debts; or, whether it 


' ſhould be applied in a courſe of admini- 
| ſtration; in which caſe, the bond creditors 
would ſwallow up all the aſſets without 


leaving any thing for the creditors upon 


ſimple contract? And it was ſolemnly de- 


termined, that this equity of redemption was 
equitable affets only; for, the mortgage 


being of the whole term, and forfeited at 


law, and the right of redemption being 
barely an equitable intereſt, it was reaſonable 


to conſtrue it equitable aſſets, and conſe- 


quently diſtributable amongſt all the credi- 
| tors, pro rata, without having reſpect to the 


degree or quality of the debts ; all debts 
being, in a conſcientious regard, equal, and . 


W the hi 87 N. 


A bill in chancery was filed to be . 
zpainſt the heir of the mortgagor for money 
received after his father's death, for a releaſe 


Freeman 2. 
Taylor, 3 


Keb. 307. 


of an equity of redemption. Finch, Lord 0 


the 


ſ 


Keeper, conceived this was no aſſets in lay Tp 
to ſatisfy a judgment acknowledged by the 
mortgagor after the mortgage, "ad before 
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not being aſſets in law, the releaſe being 


4 286 3 
che releaſe; for being but a bare right, 40 


before the bill exhibited, was not fraud, and 


5 10 not aſſets i in * 


* 


But this diſtinction, on the owe of the 


; judgment having been acknowledged after 


the mortgage, and ſo not attaching upon the 


Cole v. 
Warden, 


I Vern. 410. 
_ Maſſam v. 
Harding, 


Exchequer 


1734. 
| Spencer v. 
Biffin, at 
_ Rolls, Mi- 
chaelmas 


Term. 1734. 
1 Ts: 354. 


Fortrey . 
Fortrey, 
oo Vem. 134. 


equity of redemption, as being but a bare 


1 right, ſeems to be done away; how ſuch equity 
is conſidered as a title, and as imitating the 

legal eſtate in all reſpects, even more cloſely 
than a truſt. us 


1 lands in fee be mortgaged for a term of 


years, the reverſion in the mortgagor, ex- 
pectant upon the determination of the term 
for years, will be aſſets at law liable to debts, 
and attract the redemption. In ſuch caſe, 
although the mortgage be for a thouſand 


years, yet rhe bond creditor may have Judg- 
ment againſt the heir of the obligor, and a 


 Cefſet executio, until the reverſion come into 


Peffennon. 


5 But the judgment will be of aſſets quand 
acciderint, and the creditor cannot, by a bill 
in equity, compel the heir to ſell the rever. 
on, but mult CAPS until it falls. 


Where 


re 


( - 


Where creditors are plaincitf, the uſual: Sawley 1. 
dam is, that the debts ſhall be paid 1 in the 2 * 
| courſe of adminiſtration ; but that is to Be 


intended of legal aſſets, and not of aſſets in 
equity that are not * at law. 


An equity of cps Is aeviſable for Hard. 469. 


Turner v. 


payment « of os. | 


It was formerly held, that if an equity of 


Vern. 6 1. 


Gwinn, 


redemption were deviſed for payment of 


debts, a diſtinction was to be taken in the 
application of the aſſets, where lands mort- 
gaged where deviſed for payment of debts 


generally; and where the deviſee for pay- 


ment of debts was made executor. In the Child v. 

| | : Stephens, 
en, iert. 
. 
Hixon ov, 
Wytham, 
1 Cha. Ca. 


former caſe the aſſets were conſidered as equi- 
table, and all the creditors as equally concerned 
and entitled, and that none were to be pre- 
ferred before the other. Statutes, judg- 2 
ments, bonds, or ſimple contract debts, if 
they did not attach upon the very land ſo de- 
vited, were to be paid in proportion, and by 
average; and fo of other equitable incum- 


brances. But in the latter caſe, the equity 


| of redemption, in the hands of the executor, 


was conſidered us. legal aſſets, and he was 


voiiged to pay debts on ſpecialty before 


My on promiſes: the 1 having an : 


8 IE '* 8 


1 Vern. 41. 


tray, 
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uy in conſcience, a debt by contract with. 
out ſpecialty is as juſtly due as the other, 


Suter v4 Thus, where 4, having made a ſettle- 

3 —_ 63. ment on lands which he covenanted were of 

Hixine, v. certain annual value, mortgaged 
Mortley, cited * 1 e, Sag all his 


in Girling v. other lands, and then confeſſed a judgment 
1980 gdſefeazanced on payment of a ſum certain; 
afterwards A made his will, and deviſed /] 
his lands for payment of his debts, and con. 
 frituted the deviſee in truſt for payment of debts, 
executor. A bill was filed by the judgment 
creditor to have the truſt performed and his 
debt ſatisfied. The defendant's anſwer ad- 
mitted the deviſe for payment of debts, but 
ſet forth the jointure, covenant, and the | 
mortgage, and that the lands jointured were 
not of the value for which they were given. 
The queſtion was, whether the debt upon 
covenant and that upon judgment ſhould be 
paid pari paſſu, or whether the latter ſhould 
br firſt diſcharged? And it was decreed, that 
the lands ſhould be ſold for payment of 
„„ debts, according to the truſt in the defend - 
gaant's father's will, and that the plaintiff 
5 ſhould be let in "54 a ſatisfaction of his judg- 
ment, without regard had to the Covenant 
for r making good the) Ane. 


3 5 
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given to him in fee, yet the truſtee being 
made executor, the equity of redemption was 
conſidered as legal aſets in his hands. 

Thus, were A having mortgaged copy- 
hold lands, afterwards 3 urrendered them to 


diſcharge the mortgages on the ſaid land; 


| B bis executor. B proved the will, and paid 


Eviſee ; that the lands in his hands were 


And where RO mortgaged were deviſed 
t0 a truſtee for payment of mortgages and 
ſpecific legacies, though the remainder was 


and, in the next place, to pay ſeveral legacies, 
particularly a legacy of 2000. to the plain- 
tiff s wife, the remainder in fee to B, and made 


Vol. I. 1 oy © legal 


} 


Brunt v. 


Beſt et al. 
2 Vern. 69. 


the uſe of his will, - and then deviſed them to 
Bin truſt, in the firſt place, to pay off and 


debts not on mortgage; and to raiſe money 
for that purpoſe, made ſeveral new mort- 
gages of the lands in queſtion. The plain- 

uf exhibited his bill for ſatisfaction of his 

| vife's legacy and to redeem, inſiſting, that 
after the mortgages made by A were diſ- 
charged, the lands ſhould ſtand charged with 
bis legacy, and that it ſhould not be poſt- 

| poned to the new mortgages made by B. 
But it was reſolved that the plaintiff could not 

be admitted to redeem part without redeem- 
ing the whole; for B was not only a truſtee for 
Payment of debts, but alſo executor to the - 


3 


1 . — 
8 = . * 2 
: 2 —— — — | 
— — — 
1 - 
5 [ 8 2 
3 8 
* 
4 W x * = 
vs > . — 


- 
— 4. wor 
4 1 4 

. 

8 1 * 


- * 


r 


— - 4 * * — — 
ö p — T — — 922 Ky A 
= - * 2 1 "I . $4; C J ** g 8 N . * ww * | 
— r 3 6 2 1 ** 8 3s __ P —_ - * 2 * 3 5 7 N * b 5 - F 
„ _— LP — 0 * - U - _—_ * 8 F * . —— * 4 ren 22 FO 

r OT rare OT 8 yr AG Cu A) "I 5 — „ > 2 E —— * — ' Fg ad 

ww 7 4 A : > l „ A 2 7 6 — _— PTY 
; 3 — vole — 7 . _ * PRE” ONE 2 " 0 * _ i -+ r a — n — — = 


ner 
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lea! aſſets, charged With al the debts of the 
teſtator, and, by conſequence, "With the 
new "mortgages made by B, the money 


having been raiſed by him for payment of 
the nga of . pore os 


The NE upon whick the deciſion | in 

the two foregoing cafes is founded, ſeem to 

have been, that the lands being deviſed for 

payment of debts, and for that purpoſe given | 
. to the executor, he took them as executor, 
and not as Ae ak of the nme 145 


1 OT But it was held, in the As of ; v. . Dep 
3 E >, which was a deviſe of lands, mortgaged, to 
= ki Bong ry * truſtees, who were likewiſe nominated execu- | 
= 0 tors, that the premiſes, being mortgaged in fee 
| by the teſtator, and he having nothing but an 

equity of redemption, that could be only 

_ equitable aſſets, and conſequently muſt g0 


tio all rhe creditors SONY: 


And at prefinr: the bene opinion ſzems to 

be, chat although lands be deviſed to truſtees 

' for payment of debts, cho are likewiſe conſti- 

tuted executors, yet they will be conſidered. 

EE as ehuitable aſſets. Thus where a deviſe wes to 


Okeley, uuſtees for e 15 _ and the /ame 
2 Atk. go. 1 190m 


( 299 

perſons were made exveuiore; vos court nad 
that the aſſets. ſhould, notwithſtanding, . ; 
equitable | and not legal z*- for, though there 
were caſes in Vernon's Reports, in which it was 
held, that where truſtees were made execu- 
tors, debts ſhould be paid in a courſe of i 
miniſtration ( vid. Girling v. Lee) yet the 1 mo- vid. 955 
dern nn bad been IT. « 


hs, 
J 


oY 18 likewiſe Laid to "ey the ſettlecl in pt v. 


the time of Wright, Lord Keeper, in a cauſe : orc 270. 


Sc. 2 E | 
between Herbert v. Herbert, upon conſidera- C. Abl. . 


tion had of all the former caſes, that where I Come. 


lands are deviſed for payment of debts and Wytham, 
Cha. Ca. 248» 


legacies, the debts being fuch as have no gc; ſupra et 
lien upon the lands, as debts by ſimple con- bh _ 
tra, &c, the debts ſhould have no pre- Vt _ v. 
ference ; but if there were not ſufficient to x Cha. Ca. 
pay all, they ſhould be paid in proportion, _— 
(although it was otherwiſe held in Lord 
Nottingbam's time, who vſed always to fay Sf 

that a man ought to be juſt before he was 
bountiful. )-' The reaſon ſeems to be, becauſe. 

the will of the owner alone makes the land 

lable, and that gives no preference expreſely | 


or nn to olle n the other. 


—"2 


© 


If a mortgage be ION of 13 1 Wo gan 5 : 


vards more money is raiſed by ſubſequent x Vern. 17. 
mortgages; and then the mortgagor, by 


U 2 --.-.. deed 
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Pluncket v. 
e, 


deed in his life-time and by will, conveys 


having a ſecurity for their money by a lien 


take from them, and, in preſervation of their 
own intereſt, a right to redeem ſhall be firſt 


was in'the firſt mortgagees, and the — 
220 . een had ma an Os 


| Sena of a truft-eftate by the ceſtui que 
truſt, ſubject to the payment of his debts, 
notwithſtanding the deviſee be heir at law, yet 
the equity of e ſhall be equirable 
affers, Rot 


_ redemption being in him, he, by his will 
gave and deviſed to his dear ſon and to his 
| heirs for ever the mortgaged premiſes, ſub - 
ʒject nevertheleſs to the payment of his debts, 
| annuities, and legacies, and then died in- 
gebted by bond and ſimple contract; one 


tion of a worth in fee of a truſt-eſtate | 


and ſettles all his lands unto truſtees for. pay- 


ment of his debts, by which they become 
equitable aſſets, the ſubſequent mortgages 


upon the eſtate, which the court will not 


ſatisfied ; although the eſtate in queſtion 
1 f a "vid: bs of thi equity An 
Thiswhite Penſon, the teſtator, who was 


the ceſtui que truſt of a real eſtate, made 
mortgage of it in fee; and, the equity of 


queſtion was, whether an equity of redemp- 


ovght 


© C3 
ought t to be confidered as legal or equitable 


aſſets? Lord Hardwicke, in giving judg- 
ment on this cafe, admitred that, if a mere 


equitable aſſets; which was founded upon 


lief, the court would act according to its 


left 25 Pali. 
An equity of redemption has never been 


life of the ix mortgagor. 


"hh A caſe of Perils v. Luſcomb, at the 
Rolls, the 4th of February 1728, Str. Teſeph 


could be no Poſſe Ne fratris of an equity of re- 
7 demption. 


ruſt-eſtate deſcended upon an heir at law, it 
would be confidered as legal and not as 


the third clauſe of the flatute againſt fraudu- 
lent deviſes, that gave a ſpecialty creditor his 
remedy at law by an action of debt againſt 
the heir of the obligors. Bur his Lordſhip 
fad, that the ſtatute had not made a mort- 
gige in fee of a truſt-eſtete ſubject to the | 
ſame thing; that if the plaintiff was under 
the neceſſity of coming to Chancery for res 


known rules of doing equal juſtice to all 
creditors, without any diſtinction as to pri- 
ority. And the real eftates were ordered to 
be ſold, and that, after paying off the mort- 
gages, the creditors ſhould be Paid what was 


OO 
held to be liable ro a bond creditor in the 


Cited, | 


1 Atk; 604. 


Cont. ibid. 


Jeg l was ſtrongly inclined to think there 
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Co. Litt. 
14. b. 

1 Co. 124. b. 
Plow. 58. 


7 Atk, 606. 


Bickleys v. 
Dorrington. 
Monk v. 
Pomfret. 
Que. where? 
2 2 E. Ca. 605. 


39 Barnard. 


Rep. 30. 


Lomax v. 
BAN 


1 Vern, 182. 


demption. Sed. quære; for in arguing the 


by Lord Cowper in 1716, wherein his Lord. 
ſhip held directly the contrary; namely, 
that there might be a 'poſſeſſio fratris of an 


yet, in law, an uſe was neither. aſſets i in the 
executor nor in the heir, as an equity of 
redemption is ; beſides, the mortgagee, be- 
fore forecloſure, is, as to the inheritance, 3 
eruſtes for the mortgagor, 


come into equity for a redemption, but he 
| that is entitled to che legal eſtate. 


the heir general, 


gage, and the defendant, by anſwer, ſet 
forth a deed of entail, entitling another per- 
ſon to the equity of redemption ; the plain- 
4 tiff prayed he might redeem at his peril, 
but the Lord Keeper would not permit him 
. do it, unleſs he could make e out that the 
1 gſtate-tail \ was docked. | 


„ 


fame caſe, Mr, Fazakerley faid he had a note 
of a caſe with the ſame names, determined 


equity of redemption. And thelatteropinion 
ſeems to me to be the moſt reaſonable ; for 
there may be a poſefſio fratris of an uſe, and 


and a truſt. 
eftate, NOW, 18 analogous to an ule at com- 
on law. 5 


* general, no perſon will be allowed to 


Thus, where the plaintif, claiming under 
came to redeem a mort- 


But 


( 295.) 


But if third perſons, be intereſted in the 


equity. of redemption, and he or they Who 
are at law entitled to the eſlate, refufe to re- D 
deem, or act colluſively, any perſon in- 5 


tereſted will be * to redeem. | 


7 hus, where one mortgaged his leaſchold 
eſtate, and afterwards became a bankrupt, 
z commiſſion iſſued, and a meeting was 
had by the creditors to conſider whether the 


aſſignees ſhould bring a bill to redeem. 


The majority of the creditors were of opi- 


Franklyn . 


Fern, 
Barnard, 
Rep. 30- 


nion, that it was not aviſable ſo to do. In 
conſequence of this opinion the aſſignees | 


could not. do it, by an expreſs clauſe in 
the ſtatute of the 5th Geo. 2, relating to 
bankrupts. The reſt of the creditors 
thought it was adviſable to file a bill for 
redemption, and thereupon brought a bill 


in their own names againſt the mortgagee 


and the aſſignees, praying to be let in to . 
the redemption of the leaſe. The aſſignees, 5 


by cheir anſwer, took part with the plain- 


tif. One queſtion was, whether the cre- 
ditors of a bankrupt had a right, in this 
caſe, to bring their bill againſt the mort- 
gagee to compel him to redeem, making | 


the aſſignees of the bankrupt defendants ? 


Mr. Juſtice Parker, who fat for the Chan- 


4 that 


cellor, was of opinion they had. He ſaid 
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it was very true that, in general, 
perſon ſhould come into equity to N, 
but who was entitled to the legal eſtate of 
the mortgagor. So, if an executor were 
willing to get in the debts of the teſtator, 
there was no foundation for a creditor to 
bring his bill for that purpoſe. That j in 
general, where there were proper perſons 
to get in the eſtate of another, a court of 
equity would not ſuffer either the creditors 
of the teſtator or the creditors of a bank- 
rupt to bring a bill in equity in order to 


get in that eſtate, But that, if an executor 


or aſſignees under a commiſſion colluded 
with a debtor, there was no doubt but a 
creditor might bring his bill in order to 
take care of the eſtate, and charge the aſ- 
ſignees or executors with ſuch colluſion, 
That, in this caſe, there was a meeting of | 


the creditors of the bankrupt to conſider, | 


whether it was proper that the aſſignees 
ſhould bring a bill in order to be let in to 2 
redemption of his eſtate; and the majority 
of the creditors were of opinion that it was 
not. Thar the aſſignees thereupon could 
not bring this bill, that was, for the be- 
nefit of the bankrupt's eſtate. That any 
creditor therefore had a right to ring ſuch 
bill ander perl of coſts. 1 3 


And 


- 
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And a court of equity will alli all per- 
ſons claiming an equity of redemption, unleſs 
Their title 1 ls * againſt conſcience. 
This where 4 married a young Packingtonv. 
heireſs, and by indirect means procured her PCI nav 
to levy a fine of her inheritance when ſhe was 
under age, and As father was one of the 
commiſſioners who took the fine, and the 
vſes of the fine were declared to be to her | 

and her huſband, and the heirs of their two 
bodies, remainder to the heirs of the ſur- 
vivor. The wife died in her minority with- 
out iſſue, and her huſband ſurvived her, and 
made a mortgage of the eſtate, and died 

without iſſue, and the eſtate deſcended. to his 

heirs : But the heir at law to the heireſs, 
ho had levied the fine, had purchaſed in 
_ the mortgage, and got into poſſeſſion and 

leyied a fine, and five years paſſed, and the 

deed declaring the uſes of the firſt fine was 

loſt. Then the heir of 4, who was entitled 

under the firſt fine and deed, filed a bill to 

have a diſcovery of the deed, and a redemp- 

tion of the mortgage. The heir at law of 

the heireſs pleaded the in practices in obtain- 

ing the fine, and alſo his own fine and =_ 
claim, and that there was no ſuch deed as 3 
that of which the diſcovery was ſought, 8 


ley ied, while 


if 1! in nofleſſi "1 
ewas, it was obtained by raus. And Lone 
Oe 


mortgage. 
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one ground. of argument uſed againſt the 
| heir of 4 was, that the Court of Chancery 
would not. aſſiſt 4's heir, who claimed 
under a fine fo ill obtained, and the rather 
for that ſuch heir was a volunteer without 
any agreement, previous to the marriage of 
the heireſs, to ſettle her eſtate. Et per curiam, 
the defendant inſiſts there was no ſuch deed, 
or if there was, it was obtained by practice, 
and alſo on à fine and non- claim, and alſo 
that As father could not have been aſſiſted 
here, and the plaintiffs claim under him. 
All titles at law that. are not directly againf 
conſcience, ſhall be aſſiſted here to a redemption, 
| and if there were only a blemiſh in the title, 
ſo ſhould the heir of 4; but the fine and 
non: claim cannot be got over, The plea is 
good; diſmiſs the biin 
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But, atiough the power of redemprion y 
be an ancient right, which the mortgagor 
and all claiming under him, whether by 
voluntary conveyance or otherwiſe, are en- 
. titled unto, yet, being a right originating 
' Ih and, in fact, created 2 a court of 
equity, it is made ſubſervient to their 
rules. 353 
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9 vent. 350. 


And it is ſaid to be a maxim, that none 


| can come to redeem a mortgage, when the 
mortgages 


. 299 13 


nnn cannot. compel 90 payment of 
the mortgage money; for the remedy ought 
to be reciprocal. Thus one ground upon 
which the court doubted whether it ſhould os. 
decree a redemption in the caſe of Copleſton n " 
and Boxvile before-mentioned, was becauſe 
CC FERRY 19 recover fk money, 


"had the mortgagor, or thoſe claiming on 
through him, on application to the court, 
will have redemption decreed to them ab- 

ſolutely, or under certain conditions, accord- 
ing to the nature and juſtice of their caſe. 


The court, in the exerciſe of this juriſ- 
| diQtion, views mortgages after forfeiture | 
in two different lights, according to the 
intereſt of the party from whom the appli- 
cation comes. If the mortgagor ſeeks tor 
redemption, he mult do equity to the mort- 
gagee, or the court will conſider the eſtate 
as abſolute in the mortgagee. On the 
other hand, if the mortgagee files his bill 
to forecloſe, the court will enter into the 
eſſential nature of the contract, and, con- 
ſidering the tranſaction merely as a loan, 
oblige him to ſubmit to be redeemed on the 
condition originally ſtipulated ; the pay- 


ment of the principal adyanced with legal 
intereſt. a | 
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Smith ©. 
Valence, 


1 Rep. in 


Cha. 170. 
Cowper s 


Rep. 601. 


* 4 


300) 


A ſteady attention to this mode of con- 


re will explain the principles of all 


the cafes on this head. 


Thus, where the defendant, being » 


mortgagee of the premiſes, afterwards pur- 
chaſed the ſame for valuable conſideration ; 
and the plaintif, having the title of re- 


demption, would, before he redeemed, have 
had the validity of the mortgage tried at 
law; the court, on reading precedents on 
the plaintiff's part, was of opinion, that 
the defendant being a purchaſer for a va- 
luable conſideration, the plaintiff ought to 
declare whether he would redeem the mort- 
gaged premiſes or not, before he endea- 
voured to avoid the title; it being againſt 
the rule of juſtice for the plaintiff to have 


the equity of redemption from the defend- 


Ramſden Ve 
8 
95 Vern. 536. 


5 ant after he had endeavoured ſo to do; 


and that, if he would redeem, he ought to 
pay the defendant all his principal money 


due thereon with damages and coſts ; which | 
he refuſing to do, the court diſmiſſed 
the bill. 


And, where the morteagor, being an 


infant, by his guardian had endeavoured 
to defeat the mortgagee and overthrow his 


title, and the mortgage prevailed, . the 
Jatter, 


t i ) 
latter, on application to redee m, having 
ſworn he had paid a conſiderable ſum more 


than his coſts as taxed, was, on the account, 
allowed all he had expended; and the mort- 


gagee having (under an apprehenſion that 


his mortgage would have been defeated at 


law) got adminiſtration in the Spiritual Court 


as principal creditor, was allowed the cents. 


eren N alſo. 


So, —— the mortgagee cannot com- 


pel the mortgagor to redeem before the, 


time agreed upon, videlicet, the day ap- 
pointed for repayment of the money; yet, 


if a hard bargain be made againſt the 


Bonham v. 
New comb, | 


7 Vern. 232. 


mortgagor, he will be admitted to redeem 


before that time. Thus where the plaintiff, Talbot v. 
being ſeiſed in poſſeſſion of lands worth 
151. per annum, and of other lands in re- Ibid. 3 


Braddill, 


1 Vern. 1 83. 


verſion ſubje& to incumbrances, in 1657, 
in conſideration of 3201. demiſcd thoſe 


lands by deed and fine to the defendant for 


99 years at 5 J. per annum rent, upon con- 


dition, that if the plaintiff, or his heirs, 


ſhould pay the defendant 380“. in 1688, 
then the conuſees of the fine ſhould ſtand 


. ſeiſed to the uſe of the plaintiff and his 


heirs; and the plaintiff covenanted for the 


defendant o enjoyment accordingly. Within 155 
| a few 
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a few years after this conveyance inde, two: 
old lives, on which the reverſionary intereſt 
depended, happening to drop, the eſtate 
became 457, per annum; and, in 1682, 
the plaintiff brought his bill to be admitted 
to redeem the premiſes. and to have an 
account of profits from the date of the 
deed, alledging that, though the deed was 
in that form, yet it was agreed between 
him and the defendant that it ſhould be a 
mwortgage, and redeemable at any time 
upon payment of 320 J. and intereſt. And 
although there was no proof of any other 
agreement than the deed, and there was a 
bond to perform the covenants of the deed; 
and it appeared that the eſtate conſiſted 
| chiefly in old buildings and à mill, and 
that the defendant had laid out above 100 J. 
in repairs; yet, in regard the plaintiff's 
mother died within three years after the 
deed, whereby the revenue exceeded the 

Intereſt of the money, the Lord Keeper, 
notwithſtanding there was a contingency at 
the time of the deed, thought this an un- 
reaſonable bargain; and decreed an account 
of the profits ab origine, with redemption on 
payment of what the profits fell ſhort of tile 
320 l. and intereſt; and his Lordſhip ap- 
pointed the ſame to be paid at a day certain, 
oh ns” 


( 393 ) 
Hot to expect till 1688, according t to tho 
condigon ert the deed. 


The Court of c Chancery vill not ae a Dixy © v. 
Barker, 
—— to oblige a mortgagee in poſſeſ- 2 Atk. 2. 
ſion to quit the eſtate to him, unleſs he 
will firſt pay him en meet, bur 
_ ah 


If f poſſeſion be obtained againſt 2 mort- Lant v. 


gagee by fraud, pending a ſuit, it muſt be Vin Abr. 


Ne e there can be any Mun r. 2 Ca. 6 
tion, 5 5 | 2 Eq. Ca. Abr, 
599. Pl. 20. 


Where he" cel firſt lent money "CITY 


to the mortgagor upon a particular tene- Onſlow, 


| 2 Vern. 286. 
ment, and afterwards advanced him a far- 7 meg v. 


1 Le Hook 
ther ſum on another eſtate; and the latter ibid. — 


turned out more valuable than the money COTS 


due, but the firſt mortgage was ſufficient doubted ex 


parte. 
in point of value, the court would not ſuf- d 1 Atk. 


fer the one eſtate to be redeemed without 
the one PRE 


$6, if a man makes two Kren! mort- Margrave v. 
gages of diſtin lands and then dies, and N 


2 Vern. 207. 


his heir endeavours to defeat the mortgages 1 5 ines 1 
of one of the eſtates, by ſetting up an en- Max, 4 » 
tail, and afterwards applies to redeem ; he 66, K 


ſhall redeem both or neither, 9 
T- | But 


W 


ve >, 
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Bromley v. 
Hamand, 


WH 


(304 2 


But this rule holds not when the 
Gaims by purchaſe, and not by —— 
Thus, where A and B, tenants for life, re- 


® Ch. Ca. 23. mainder to their ſon in tail, mortgaged the 


lands ſo ſettled, A died, and afterwar ards 


the mortgagee, finding his ſecurity bad, 

gave a third perſon a premium to- procure 
the ſon, tenant in tail, to borrow a farther 
ſum on mortgage, and then took an aſſign- 
ment from the laſt mortgagee; the - firſt 
mortgagee, on application to redeem, in- 


| fiſted, that having now. gained a good title 


at law to the lands, tenant in tail ſhould 


xedeem both mortgages or neither: but the 
court held the ſon to be a ſtranger to the 
father as to the eſtate- tail, and decreed a 
redemption on payment of che laſt ſum bo- 


. rowed, with coſts. 


2 Atk. 446. 


wWoards only one eſtate to a ſecond mortgagee, 


who had no notice of the firſt, a court of 


equity, in order to relieve the ſecond mort- 
gagee, will direct the firſt to take his ſatis · 


Fe faction out ot that eſtate only, which is not 


45 in mortgage to the ſecond mortgagee, | if 
that is ſufficient to ſatisfy the firſt mortgage, 
EY order to make room for the ſecond mort · 

gagee, even though the eſtates deſcend to 


tuo 


4 


But if a perſon, who has two real eſtates, 
| mortgages both to one perſon, and after- 


ex) 


to different perſons; and this-is-done upon 
z conſtant equity, that if a creditor has two 
funds, he ſhall take his ſatisfaction out of 


that * 1 which . creditor has 
no lien. 


i mortgage being aſſignable, a "ph witians 2 
ll hold it againſt the mortgagor or bis Wenn. 476. 
heirs for the. ſum due on the mortgage, al- * mn 
though he bought it for leſs than was due, 
or for leſs than it was worth; for he ſtands 
in the place of the mortgagee who aſſigned, _ * 
and who might have given it to him gratis. 

And what was due will be the meaſure of 
allowance,” not what was given, for that 
might be more than it was worth as well 
as leſs ; and he that runs the hazard if a loſs 
happens, ought to have the benefit i in calc | 
it turns to —_—_ 


- Thins * A b his kk to B, Phil h 
and C, a ſtranger, bought the intereſt for 1 Vern. 118. 


ker v. 
leſs than was due on the mortgage, and the Ee. 


heir of the mortgagor brought his bill to 70 ; Ch. 
redeem, the queſtion was, whether C Nelſon, 1 
ſhould be allowed more than he actually 
| paid? And the Lord Chancellor faid that 

this caſe had neither point nor edge, for 
| there was no colour why, when the heir 
| Came to, redeem, he ſhould got pay the 
Abb; * RY whole . 


: . 36 * 

whole money ai on the "iden or” 

that, if another man had miet] with a good 

bargain, there was no equity for the heir 

of the mortgagor to deprive him of the be- | 
nefit of it, and take the * thereof 

as 


2 Vent. 33. Be ads ae in debt and under 
x1 Jem: 49 ſeveral incumbrances, namely, judgments, 
| x Eq. Ca. ſtatutes, mortgages, &c. and the heir at law 
x Salk, x55, buys in any of them that are of the firſt 

OP date; if creditors, who have the latter ſecu- 
rities, prefer their bill, the incumbrances, 
bought in, ſhall not ſtand in their way for 
more than the heir really paid for them, 
For a creditor has equal equity with a pur- 

_ chaſer, and the taking away the gain of the 
latter to ſupply the loſs of the former, is 
making both equal; and therefore the gain 
the heir would make, if the whole money 
due on the incumbrance were allowed him, 
' ſhall be taken from him to make up the loſ 

8 of the other incumbrancers upon the eſtate, 


| Davy ©: .* "a Wh 0 at 1 tos. executor, | 
8 or agent, compound debts or mortgage, 
0 1 rg 4. and buy them in for leſs than is the due upon 
"= 54 them, he ſhall not take the benefit of it 
| himfelf, but the creditors and legatees ſhall 

have the advantage of it; and, for want ol 


Fa ); the M, 


6357. 
ge the benefit ſhall go to thoſe entiled to 9 7 


"Aa are A mortgagor in fee died, Ro Baldwyn v. 
be mortgagee bought in the mortgagor's Wil Wil. 2 5 8 
vile“ dower, it was decreed, that the heir te A. 

of the mortgagor, on his bringing a bill to 
redeem, ſhould have the benefit thereof, on 
this principle, that the mortgagee is but a 
truſtee for the mortgagor after his money 


1 the uk of Bihhop and Sharpe, « one as a Viſkiop v. 

guardian to an infant, took in an alignment . 
of a mortgage; and the Lord Keeper, it is 
ſaid, was of opinion, that as to the profits 

received out of the mortgaged lands, the 

guardian ſhould be taken to be in poſſeſſion 

as mortgagee, and not as guardian. But 

the reporter puts a quære; and the law ſeems | 

to be otherwiſe ; for where a guardian com- Powell v. 
pounded debts, it was decreed, it ſhould be . 1 
for the benefit of the infant, and that "caſe 20A. 
turns upon the ſame principle as that by 


| Vhich the caſe of * and * muſt be 
n, 


And the equity Kates to be the ſame if a Millans v. 
ſtranger purchaſe, as againſt 1 incu mbrancers, 8 ; 
N or real purchaſers, . 3 


X 2 . Thus, 


| ( 38) 

Long ” Thus, on a Maſter's | ſpeeial report, to 

1 Vern. 464, whom the account in queſtion was referred 

95 to be taken, it was determined by the court, 
that an heir or any other perſon ſhould not, 
as againſt a real purchaſer, be allowed more 
on any incumbrance bought in than What 
he paid for it, Wanner n to «eral Was 
bear due ewe Hagel 88 


Brathwaite v. If an heir b puch in an ee on 


Brathu aite, 
x Vern. 335. an eſtate charged with portions to younger 


childr en, he ſhall be allowed no more Ano . 
What be really paid for i it. „ I 
3 Darey 325 But if an heir or truſtee buy! in incum- 
1 Vern. 49. brances to protect others to which he is him- 
ſelf entitled, the whole money due ſhall be 
allowed on account, Lon of it Was 85 


| chaſed for leß. | 


If the nortiiads become indebted to the 
| mortgagee on other account as well as upon 
mortgage, the former debts, as well as the 
latter, muſt be diſcharged before the mort- 
gagor will be decreed to redeem; for, the 
condition being broken, the eſtate of the 
- mortgagee is become abſolute at law ; and 
the mortgagor, being obliged to apply to 
equity to help him, having no remedy af 


law, will be required 00 do equity to the 
parij 


4 „* „* * R — Py > 


1 , 


. eee * ae 
in _— 40 ene 18 


Thus, e thee duimiff Ge a mort: 
gage to the defendant, and afterwards tlie 
mortgagee advanced and lent more money 
to the plaintiff on his bond, the mort. 
gagor, on bis bill to redeens, was not permitted 
ſo to do without paying both debts, although 
there was no ſpecial agreement proved that 
the hand — ſtand as a e a. the 


And if the ee en deen to 
the mortgagee upon bond alſo, and die, and 
his 1 come to redeem, he ſhall not be ad- 
mitted to redeem without paying the debt 
by bond; and the reaſon is, becauſe the heir, 
iter the redemption, will be in by deſcent, 
and, of conſequence, the eſtate aſſets in his 
| bands to pay bond debts; therefore, to 


fore he will be ee to redeem. 


Thus, 9 the: W i 
(whoſe heir and executor he was) became 


X 3 Counter- 


avoid circuity, the heir muſt pay both, be- 


Baxter v. 
Manning, 

1 Vern, 244. 
3 Salk. 84. 
P. 7+ 

. Cn. 
Abr. 603. 


pl. 34. 


Shuttleworth 
v. Lewick, 
1 Vern. 245. 
Sc. 2. Ch. 
\& " - FI 
Coleman v. 
Wynch, 


1 Will. 2 5 


1 

1 Ver. $7. 
Heams v. 
Bunce, 3 
Atk. 630» 
x Vez. 87. 


gt. ohn . 
Holford, * 


x Ch. Ca. 97. 
bound wich the plaintiff's facher (whoſe 
beir he was) in bonds for 4000 J. the 
_ Plaintiff's father conveyed eſtates by way of 
mortgage to the defendant's grandfather to 
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| counter-ſecure Mn nic — pre- 


vailed upon him to become bound with him 
for a farther ſum of 2000 J. The plaintiffs 


bill was to be admitted to redeem upon 


i payment of what the defendant's grand-- 
father had paid or been damnified by the 
bonds for 4000 l. and what remained due 


thereon; the queſtion was, whether the 


plaintiff ſhould be admitted to redeem with- 
| out diſcharging both debts, there being no 


agreement proved that the mortgage was to 


be a ſecurity againſt the latter bonds? And 
it was decreed, that if the plaintiff would 


5 redeem, he ſhould reimburſe and fave harm- 


leſs the defendant againſt the 20007. as well 


n che __ 


2 Anonymous, 3 
"= Vern. 177. 


EF 
+ Gory's caſe, 
3 Salk, 240. 


Blackwell v. 
Symes, cited 
Ambl. Rep. 
686. | 


: 0m" the heir at ow 


Wa if the W * of a leaſe ſor years, 
and afterwards more money be lent on bond, 


if the executor would redeem, he muſt pay 
both; for the equity of e is aſſets 
in his hands. 


And * 1 a woman, ls a dad credi- 
tor, married a mortgagee and died, and the 


| huſband took out adminiſtration to his wife, 
he was allowed, on a bill brought by him to 


forecloſe, to tack the bond to the mortgage 


© 


Can) 
So, A F, ſeiſed in fee, mortgaged to P 
for years, and P died, having deviſed his 


real and perſonal eſtate to his daughter &, and 
made her executrix. 


mentioned caſe, that 8 might _ theſe 
. 


But if one bi indebted. to 4 thay mortgage 


of a term for years, and alſo indebted to him 


by bond; if on the death of the mortgagor, 
the executor aſſigns over the equity of re- 


demption of the mortgaged term, and the 


aſſignee. of the executor brings a bill to re- 
deem, he ſhall _w_ OE: the mortgage 


money. 


1 * the Have principle, where, on a bill 
by the heir of the mortgagor to redeem a 
mortgage of copyhold lands, upon payment 


of principal and intereſt, the defendant inſiſt- 
ed to have a judgment, which had been 
Agne to him, firſt ſatisfied before he ſhould 

redeem, 


4 


& afterwards lent F 
500 l. upon bond; the 9 was, whether 

$ could tack the bond debt to the mortgage? 
which depended upon the queſtion, whether & 
was to be conſidered as entitled to the hond 
and mortgage in different rights, the ane in 
her own right, and the other as executrix ? 
And it was held by Sir Thomas Seel, Maſter 

of the Rolls, upon the authority of the laſt 


Price et a? v. 


Faſtnedge 
Amb. Rep. 
685, 
4 
1 
1 | 
| 1 
{iff 
+68 
N 
2-84 
Ml 
* 1 > 
it N 
1 
Cannon and 
Pack, 2 Eg. 
Ca.Abr.226,6 
6 Vin. Abr. 


— & Wig 


{Kan 
bold lands are not liable to an execution upon 4 
judgment; ergo, the judgment ſhall not be 
tacked to the mortgage in this caſe, but the 
mortgagor ſhall redeem upon payment of the 
principal, &c. without eg: the judg- 
„ 0G" 


Prec. bo. ory fince FF ſtneis an e 
And N. Cas deviſes, the deviſee of the equity of redemp. 
= — tion cannot redeem without payment of the 
Wh 1 Ade 6 debt upon bond, and upon mortgage; be- 
ns * cauſe the ſtatute : makes ſuch deviſe void 
againſt creditors, and then the deviſee ſtands 
in the ſame place as the heir would have 
| ſtood if no deviſe had been made; but, be- 
fore that ſtatute, ſuch deviſee would not have 

| been liable t to a bond creditor. . 


The a quay: not whe hin both | 
mortgagee and bond creditor; for, if he 
lends the money on the bond, and hath the 

mortgage by aſſignment, there is the ſame 
equity for him againſt the ene, or l 
hy * to N beth debts paid. 


Haley "Thus, whih A e 155 to 'B for 


a2 Ch, Rep. e and was alſo indebted to C gol. on 
? bond, and B aſſigned his mortgage to 6 
the court determined that, as the eſtate veſt · 
: 1 ed 


'X. 3m; } | 

od was/ a chattel leaſe liable to debts, and C 
had an aſſignment of it, and the bond debt 
was juſt, 4, the plainuff, ought not to be 

let into redemption of the mortgage, but 

upon payment of Seth debts ; ; and 1 it was de- 

creed n 


And, 1 ſhould 1 the Fans of 


the mortgage of a freehold eſtate would be en- 
tied to * ſame 0 | 


If wy ane on the ny" be lent belt, 
and the mortgage made afterwards, yet 
there is the fame equity for the mortgagee 
to have both ſums paid him. Thus, where A N 
borrowed of B 300 J. on bond, and aſter- 8 Ch. 
wards mortgaged lands to B for 2000 1. 
lent, and then died, the plaintiff, the heir 
of 4, prayed a redemption; and the defen- 
dant inſiſted that the 300 J. was agreed to 
be ſecured alſo by the mortgage: and the 
Plaintiff. was decreed to pay the defendant 
both ddt ; 


This a one of thoſe inſtances News, 
in which the equity will carry the debt bevond > Eg. Ca. 
the penalty of the bond, if the principal and 5 9 
intereſt exceed it; for, in this caſe, the ob- 3 Ak. 518. 
ligee is the defendant, and the plaintiff ap- 
pen, for  redempyon ; 3 therefore, if the 
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principal ard intereſt exceed the penalty, the 
- plaintiff, in equity, ought to pay it, for he 
comes for equity, and it is a maxim that 
be % kh ſeeks de me 11 1. 


"x" . But, if * mortgagee or aflignee, to whom 

ee. Ch. money is due on bond, countenance a fraud 

* upon a third perſon, by concealment thereof, 

he ſhall be redeemed upon payment of the 

principal money only : Therefore, where the 

. plaintiff, deviſee of an eſtate, ſubject to a 
t 1 mortgage term for 1000 years, let the in- 

; ages tereſt run in arrear, and gave ſeveral bonds for 
ſecuring it, and then died; his fon and heir 
being about to marry, the intended wife's | 
father applied to the mortgagee to enquire 
what was due on the mortgage, who, being 
dieſired not to diſcover the bonds, faid, that 
there was only gool. due, and that all in- 
tereſt was paid; and that, upon payment of 
the 5007. he would deliver up the mort- 
gage. The court held, on application to 
redeem, that the mortgagee, by conceal- 
ing the bonds, had diſcharged the lands 
from being liable to more than what was 
then pretended to be upon them, and de- 
creed a redemption, upon payment of the 
Foo l. with intereſt from that time, md 
without coſts, 


| And 


(ms) 
And if part of an original mortgage be 


rowed by the ſame parties on a defective 
title, the laſt ſum muſt be paid off on re- 


n as well as mag firſt,” 


of redemption 0 auother, the ſecond mort- 


gagor. 


So, in reſpect of the heir, if there be ſe- 
veral incumbrances upon an eſtate, and the 
prior incumbrancer claims a bond likewiſe, 
it will be poſtponed to all real incumbrances, 
whether by mortgage, judgment, or ſtatute; 
tor the bond is no charge on the eſtate, and 
he hath not the ſame equity againſt a puiſne 


ls ale to the bond in epa of aſſets. 


claiming the equity of redemption, is a pur- 
chaſer for a valuable conſideration, the mort- 
gage may be redeemed by him without diſ- 
charging the bond; becauſe the lands, in 


the bands of the e, can be charged 


with 


* 


Upon the ame principle, if the perſon, | 


Reaſon v. 


But, n ths at ge; din defend- | 
ant; ſhall have this equity againſt /be mort- 
| gagor ; yet, if the latter mortgage his equity 


gapee ſhall not be affected thereby; for the 
bond is but a perſonal charge upon the mort= - 


Morret v. 
V. Haſke, 
2 Atk. 52. 


Gory's Caſe, Ts 


3 Salk, 240. 


Troughton v. 


Troughton, x 
Vez. 87, 
Powis v. 
Corbett, 3 
Atk. 556. 


Bayly v. 
Robſon, Prec. 


Ch. 89. Archer 
. Snatt, 2 


Strange, 1107. 


Wood v. 


Mortimer, _ 
cited inthe laſt 


caſe, 1 Eq. 


Ca. Abr. 325. 


10. 1 Vez. 87. 


pad off, and chen a farther ſum de bor- f 


3 Salk, 84. 7. 


3 Salk. 84. . 
incumbrancer, as againſt an heir at law, W 
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Coleman p. 
Wynce, Prec. 


Ch. 511. 


Vid. Trough- 


ton vv. 


Troughton, 
1 Vez. 87. 


Anon. 2 Vez. 


662. 


Hearns v 


Bance, 3 Atk. 


630. 5 


EN Lowthian 9. 


Haſel, 


3 Brow. LY 
1 


e 


| ene * the . is not. 


(1 
with nothing but what is an med * 


ter wan a bond be diſcharged on re- 
demption of a prior mortgage, againſt cre. 


ditors under a deed of truſt of the equity 
. of n rag # for i it is vos a ye upon 


Whereis white A e was, abate 


a mortgagee, whohadlent a farther-ſum after- 
wards upon a bond, ſhould be allowed to tack 
it to his mortgage, in preference to the other 
creditors of the mortgagor under a truſt for 
payment of debts created by the will of the 
mortgagor, it was decided that the mortgage 
. ſhould not tack the bond to the mortgage; 
for there being a devife for the payment of 


debts, the deſcent was conſequently broke; 


therefore the mortgagee could have no pri- 
ority with regard to his bond, but, as to that, 


muſt come in, pro rata, with the reſt of the 


creditors under the truſt. 


"ind a mortgagee cannot tack a bond to 
his mortgage, even againſt other ſpecialty 


ereditors. This point was ſo determined on 


reference to the principle upon which the 
rule, in reſpect of tacking a bond debt to 


mortgage, is founded, and which furniſnes 
wok yl N 


= 


_— . 317 23 
in obvious ſolution of all the caſes which we 


have ſtated as exceptions to the rule. For 
the only reaſon why the mortgagee can tack 

| his bond to his mortgage, is to prevent a 
circuity of ſuits; it is ſolely matter of arrange: 


ment for that purpoſe ; for the right has no. 


foundation in natural juſtice. A creditor” 8 
having another ſpecific ſecurity, cannot give 


him in juſtice any priority. It is not done in 


any caſe but that Lad heir, and SO: o 


N . 


py ROE Wo of bg ed. Tan bo 


and re- mortgaged them for ſecuring 28 
part of tne purchaſe money, and for other 
part thereof gave a note payable on de- 


mand, on which 200 J. remained unſatisfied, 
and A deviſed his lands to be ſold for pay- 

ment of his debts, and died, not leaving 
ſufficient aſſets; the queſtion was, whether 


this 200 J. remaining due on the note, being 


for part of the conſideration money, ſhould 
have a preference to other debts, and be 


looked on in equity as a charge upon the 
land, and the rather, for that B, as mortgagec, 


the other creditors, 


| had the real eſtate in him. And it was held 
that B could have no preference, but muſt 
accept ſatisfaction in en only with | 


Mortgages 
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(38) 
Mortgages are held not to be within the 
words of the ſtatute of limitations; and no 
poſitive time hath as yet been fixed upon, 
which ſhall be an abſolute bar to redemption, 
becauſe courts of equity have conſidered that 

a mortgagee cannot be injured if he receives 

his principal, intereſt, and coſts; though a 
mortgagor may, if he be obliged to part with 
his eftate for leſs than its value. But the 
5 —— accounts, ' after long periods 
. of time, being very difficult, and attended 
Vith great hardſhip on the mortgagee, it 
| Knowles v. hath been thought reaſonable to eſtabliſh on 
Spence, | 

x Eq. Ca. an equity, in analogy to this ſtatute, a period, 
_ 5 . at which, prima facie, the right of redemp- 
Smith, Sel. tion ſhall be preſumed to be deſerted by the 


Ca. Ch. 9, ro. 


d. 56. . 
: = L. 56- mortgagor, unleſs he be capable of pro- 


Tracey, note. ducing circumſtances to account for his 


33 1858 neglect, ſuch as by imprifonment, infancy, 
N coverture, or by having been beyond ſea, 


Saunders v. and not by having abſconded, which is an 
2 3 avoiding or retarding of juſtice. And, to 
8 . NO preſerve an uniformity between the proceed- 

| = & 3 Atk. ings in courts of law and equity, twenty 

years after forfeiture and poſſeſſion taken by 
the mortgagee, no intereſt having been paid 
in the mean time, hath been fixed upon a4 | 
the period, beyond which a right of _— a 


tion thall not be favou red. 


* 


- And 


39) 
And 4 3 in a bill for redemption, A 
may avail himſelf of this equity by pleading 7 gry 15 
the ſtatute of limitations. This point was 
ſo ſettled by Lord Hardwicke, after an inveſ- 
tigation of the authorities on the ſubje& in the 
caſe of Aggas and We _ the — 


allowed. | 


And as the courts "do, prima . con- Pet Lord | 


fider the redemption as barred after twenty in Bech = 


years, where there is no diſability in the —_— wat. 
mortgagor, in imitation of the firſt clauſe of _— 
the ſtatute of limitations; ſo, after the diſa- mira. 
bility is removed, the time fixed for proſe- „. Brewer 1 
cuting in the proviſo, which is ten years, 


ought likewiſe, it ſeems, to be obſerved. 


re, et vid. 
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Thus, atarehearing before the Lord Keeper, white v. 
alliſted by two juſtices, concerning the re- . - 340; ; 
demption of a mortgage that had been 7 cl. Ca. 
made above forty years, the court declar- 
ed, the mortgagors ſhould not be relieved 
after twenty years, for, though theſe mat- 

ters in equity were to be governed by the 
courſe of the court, yet, as in the ſtatute of 

the 21 James, cap. 16, the legiſlature had 
aGudged i it reaſonable to limit the time of 
Entry to that period, unleſs there were ſuch 
particular circumſtances as might vary the 
ordinary caſe, which were therein provided 
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Akad Poa hl Ks, 


Iſnam oe. 


1 Rep. Ch. 128. 


chapman we 


| 10 * 
for, it was belt to ſquare the rules of equity 


zs near the rule of reaſon mal as might 
be. 


1 5 N. , g 3 1 4 » 3 Y_4> K * 


And ho court refaled. to 1 "Oi oh 
thirty-three. years, although. it was proved 


by one witneſs that, about 7wenty-four years 


Boyer, 1 Rep. 


before the then application to redeem, the 
maortgagee had told him he was fully ſatiſ- 
fied, and . all bis, demands * che 


"os the aa ſays, that the court pro- 


poſed, in reſpect of the badges of equity in 
this cauſe in favour of the plaintiff, to do 
ſomething for the plaintiff which the de. 
: fendant conſented to. 


1 the call of „ Boyer, © That 
the mortgage had not been redeemed after 
twenty years forfeiture, and that the eſtate 


| had deſcended to an heir who had ſold the 


ſame,” was, on pleading, held good. 


Ca. temp. 
Talbot, 4 


ct vid. Ba er 


To Wind, 1 
Vee. * 


But, if there be fraud in the tranſaction, as 

if a mortgage be made by an abſolute deed 
without a defeazance, no length of time wil 
be a bar, es OS 


1 hus 


TS 
Thus, 8 A, for a ſmall ſum of mo- 
ney, mortgaged lands to B, and, to de- 


the redemption ſhould be made with 4 3 
aum money and in bis life-time; A's neceſſities 


be paid with bis own money, were thrown in 


otherwiſe, 


redeem, he may redeem after ſuch impedi- 


equity founded upon the ſtatute, no greater 


in caſes. coming within its letter. Thus, 
Where huſband and wife mortgaged copyhold 
lands (of which ſhe was ſeiſed to her and her 


allowance is made in conſideration of length 
of time, than the ſtatute of limitation gives 


Orde v. Smith, 
Select Ca. in 
Ch. * 10. 


ceive the mortgagor, it was expreſſed that 


drove him abroad, where he died; B aſter- 
wards. deviſed the money, if the mortgage 
ſhould be redeemed. \ On a bill exhibited 
to redeem, length of time was objected, 41 
years having elapſed; but the court decreed 
a redemption, ſaying, that there was fraud 
in the original agreement, for the words, 0 


to make 4 imagine it could not be done . 
3 if there be any legal impedi- 
ment affecting the perſon having a right to 


ment is removed, although the period limit - 
ed by che court be paſt. For this being an 


Come! =. 
Sykes, 1 Rep. 
Ch. —_ 


heirs, according to the cuſtom of the manor) 5 

by ſurrender to the mortgagee, which, b) 

non-payment, became forfeited ; the mort- 
Wk = ow YL gagee 
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| giges'took poſſeſſion, and diſpoſed of them 
to his wife for life; with a reverſion to the 


defendant and his heirs ; afterwards the wife, 


the mortgagor, died, hot having been able 
to redeem during her eoverture. The lands 


were conveyed over. Then the plaintiff, her 


fon and heir, applied to the mortgagee to 
redeem, and it was inſiſted that he ought not 


to redeem againſt the alienee of che pre- 


miles, twenty-five years being elapfed ; but 


the court reſolved; that, in regard of the im- 


pediment in the plaintiff's mother, which pre- 
vented her redeeming during her coverture, 


the plaintiff 9 to redeem, and com 
A . 


And the aint, 3 in a bill to redeem, may 


take advantage of ſuch legal impediment on 
plea of the ſtatute of limitation by way of re- | 
ply, or by amending his bill. And for this 


reaſon Lord Hardwicke was of opinion, in the 


caſe of Aggas and Pickerell, that if a bill 
was brought to redeem, and the plaintiff ſet 


forth that he had been long out of poſſeſſion, 
and did not ſhew kimſelf to be within any of 
the exceptions of the Ratute, you could not 
take advantage of chat by demurrer; ſor the 
Planitiff might make it appear by way of re- 


ply, or by amending his bill, that he was 
: wha the” n che eee or, en 2 


nad = 
* 


No ws 
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plea, he might prove himſelf to be within 


the exceptions. But if it was to be allowed 


by: way S ve * Pl would: 8 out 


of GE. | 


17 
ail , 


2 i. ; pony 1 1 in 1 


equity az/ a, preſumptive. bar, begin to run, 


the, Intervention, of a legal diſability 1 in the 5 


perſon having a right to redeem, 1 2 not 
prevent the time going on againſt him. 


Thus, where the plaintiff's father, in 269%, 


mortgaged the lands in queſtion to the de- 
ſendent, and in 1698, che mortgage being Turner, 


forfeited, the defendant brought his eject- 


ment and recovered poſſeſſion; and on a bill 


to redeem. or forecloſe, had a decree accord- 
ingly, which was aſſigned and enrolled in 
1701. - In 1702, the plaintiff's father died. 


floyd. Man- 


ſell, Gllbert's | 


Rep. Eq. 185. 
St. John v. 


2 Vern. 418. 
Knowles v. 
Spence, Eq. | 


4. Abr. 315+ | | 


5.5. 


The plaintiff continued an infant till 1709, 


when he came of age. In 1721, he brought 


a bill to ſet aſide this decree, and, be let into 


a redemption,. on payment of principal, in- 


tereſt; and coſts, ſuggeſting therein that the 


defendant was much overpaid ; that the lands 
vere of greater value; that the proceedings 


in the decree were ex parte; and that there 
The des | 
fendant anſwered to part, and pleaded the 


were many. regularities therein. 


ow of forecloſure and enrolment ; inſiſt- 
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4 Alk. 353. 


Procter v. 


Cowper, 2 
Vern. 377. 
Trin. T. 
1700 


aſide a decree, ſigned and enrolled, by in 
original bill: and the Lerd Chancellor dif. 
miſſed the bill, but without coſts, ſaying, 


would not help him, the right to redeem 
not beginning in His time, but in his anceſ. 
tor's; for, in all ſuch Caſes, the party was 
| barred,” and had not twenty Fore after the 
5 impediment was removed. 11 


or a tenancy by courteſy, yet, if the time be- 
Sin to run, the diſability will not t protett the 
| 1 of . 55 


years, though the mortgage be fifty years 
old, yet the heir of the mortgagor vill not 
be barred ; and the reaſon is, that the dif- 


of time) being removed, no injury wil 
to receive back his principal, intereſt, and 


| redeem a mortgage made in 1642, it ap- 


FX. 
ing; chat it vould be againſt practice to ſet 


that, in this caſe, the infancy of the plaintiff 


And ſo it 1 | Aeg there be coverture 


* R des bun been an account 
made up on a bill to forecloſe within twenty 


ficulty of accounting (which is one principal 
ground upon which the court found their 
objection to redemption after a great length 
accrue to the mortgagee in being obliged 


coſts. And therefore, where the bill was to 


peared the mortgagee entered in 1650, and 


e 

there were three deſcents on the defendant's 1 5 
part, and four on the part of the plaintiff; | 
but, the length of time being anſwered for 
the | greateſt part by infancy or coverture, 
and an account having been made up by the 
mortgagee on a bill brought by him in 1686, 
to forecloſe, the court decreed a redemption 
and an account from . wor of _ en 
in Our: 

4050 a0/account ſettled between the mort 
gagor and mortgagee within the time lis 
mited, although there be no bill filed, will 
preſerve the e 8 8 of —_— 
tion. 79 


Thus; he a mortgage was made in Anno. 2 "a 
1713, and the clerk to the ſolicitor for tg: 
mortgagor, in order to pay off the mortgage, 

ſettled an account, in 1730, of what was due 

for principal and intereſt, and no farther 
proceedings were had; yet that was held by 

Lord Hardwicke, on application in 1742, to 

ſave the N of redemption. 1 5 


3 mi | ne chere be a decree to re- 
deem, and an account, yet, if it be ſuffered 
to lie dormant, and be not proſecuted within 
the time limited, the enger and his 
bei $ will be barred. 
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et 16 J: 
| gt. John ©. = Thus, where A, in 1639, demiſed the 


N OY had in queſtion; to B to counter; ſecure 
him againſt debts, for which B ſtaod bound 
as ſecurity to the amount of 340000. In 1649, 
B entered on his ſecurity, and, by will, de- 
viſed certain ſum̃s out of it to his daughters, 
and the reſt to his ſons. In 1662, the exe. 
cutors allotted the lands among the chil- 
dren of B according to their reſpective pro- 
portions. In 1663, a bill was brought by 
the heir of A to redeem, and thereupon a 
decree was made to account. The heir died, 
Aſterwards the ſuit was revived by 4 
daughters, who were co-heireſſes, and in 
1672, an account was again decreed. The 
plaintiff being of the fans name as A, pur- 
Th ae the equity of redemption of the lands 
in qveſtion from the co-heireſſes, and in 
1700, brought his bill to redeem, and to 
have the benefit of the former decrees; But 
the Lord Keeper diſmiſſed the bill, and 
would not allow the plaintiff to redeem, b 
reaſon of the difficulty of accounting after ſo 
great length af time; eſpecially, as the 
mortgagor had himſelf acquieſced from 
1639 to 1663, and neither paid the debt 
f nor ſought a redemption; for, though 3 
- - -.* ..,.- ene tha been e it was not pro 
ſecuted. a1 ; 
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4 

But there is a ſpecies of contract hich 
partakes of the nature of a mortgage in as 
much as there is 2 debt due, and an eſtate 
as 2 ſecurity for the repayment, but differs 


from it, in the circumſtances that the rents 

and profits are to be received without ac- 

count till the principal money is paid off, and 

that there is no remedy to inforce the pay- 
ment. This is called a Welch Mortgage, 
and implies a perpetual power of redemption 
ſubſiſting for ever, and the mortgagee can- a 
not compel a apes, "aa ora norman VU; 


8 15 1 
Sr BIS #.48 


Thus, where tive was a provide: — te 
det. that if the mortgagor, or his heirs, or Ch. on -. 
aſſigns; mould, on a Michaclmas day named lj. 
in the deed, or any Michaelmas day follow- * * vor. 5 
ing, pay to the mortgagee, his heirs, or a. 
ſigns, the mortgage money and all arrears 
of intereſt which ſhould be then due, then 
the conveyance was to be void; it was held 

to be in the nature of a conditional pur- 
chaſe, ſubject to be defeated on the pay- 
ment of the ſums ſtipulated at any Mirhael- 
mas day at the election of the mortgagor or 

his heirs; and that there was an everlaſting 
ſubſiſting right of redemption, deſcendible to 
the heirs of the mortgagor, which could not 
be forfeited at law like other mortgages ; and 


"_ therefore, chere could be no equity of 
4 redemp- 
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{t I) 
redemption, or any occaſion for the aſſiſt 
ance of the court, but the mortgagor might, 
even at law, defeat the conveyance by com- 
plying with the terms and conditions of it, 
which were not limited to any particular 
time, but might be performed at any Mi 
[chatimas 15 to the end * Rs 
Gs. 85 80 n was an Agent chat the 
1 Ven x. mortgagee ſhould hold the premiſes until he 
Se was ſatisfied, time was held to be no bar to 
the redemption; not even though it appeared 
"Bk the plaintiff's own nen that _ years 
n * ; 
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_  bhzAtk-glo. %, of B, conveyed ſeveral houſes to the 
_uſe of B and his heirs, until he ſhould have 
received by the rents and profits thereof the 
Fo l. with intereſt, and all other ſums by him 
advanced to the mortgagor ; and after pay- 
ment by ſuch rent of the 50 J. and all ſuch 
ſums as ſhould be advanced then to the uſe 
of A ſor life, with remainder over, and no 
application was made to redeem until 1740; 
it was held, on a queſtion, whether this 
mortgage might be then redeemed, that the 
eſtate was then a redeemable intereſt, and 
that no bar aroſe from length of time. For 


it was ſaid, that this differed from A common 
| mon 
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mortgage, N being a conveyance of the 
| inheritance, for ſecuring the money lent, or or 


thereto in truſt for the mortgagor, &c. Now 
there never could be a forfeiture under this 


after the money had been paid off. And the 
mortgagor in ſuch caſe may alſo come into 
a court of equity for an account of the pro- 


ſurplus, if any, after diſcharging the mort- 


operate upon, for there is no forfeiture. 


in truſt that the mortgagee ſhould continue 
in poſſeſſion till, by perceptions of the rents 
and profits, he ſhould be ſatisfied, the prin- 
cipal and intereſt upon ſuch ſums as he had 
already lent, or ſhould lend, and ſubject N 


deed, becauſe the mortgagee was only in the 
nature of a tenant by elegit; and as ſoon as 
his principal and intereſt was ſatisfied by be- 

ing paid off, or by perception of rents and 
profits, the eſtate ceaſed in B, and 4, or 
thoſe claiming through him, might have 
brought an ejectment; nor would any bar 
have ariſen from length of time, unleſs the 
ſtatute of limitation had run by the mort- 
gapee's continuing in poſſeſſion twenty years 


fits received, as on an elegit, and to have the 
gage, paid over to him; and in ſuch caſes 


chere is nothing for the ſtatute of limitations 
or the rule adopted in equity by analogy to 


But 


Loo). 


0 But it was obſerved; i in the preceding caſe, 
a if after the account ſhould be taken in 
chancery, it ſnould appear that the mort. 
gage was ſatisfied by perceptions of profits 

twenty years before, and that the mortgagee 

Be had continued in poſſeſſion from that 18 

. dhe ſtatute of mn would * 
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Hartpole v. . 2D in tha a of: Here D. Walh 
p be,” REY —_ H, in conſideration of 600 7. lent him 
Parl, Ca. 369, by V, conveyed eſtates to him in fee ſub- 

ject to a proviſo, That “ the conveyance 
ſhould be void, whenever H, his heirs, exe- 
cutors, adminiſtrators, or aſſigns, ſhould, on 
any laſt day of June or December, pay unto 
V, or his heirs, the ſum of 600 J; and it 
was agreed by the indenture, that / and 
his heirs ſhould receive the yearly rent of the 
premiſes in lieu of his intereſt, with a view to 
which, poſſeſſion was delivered to him; and 
afterwards H, in conſideration of 23000. paid 
by V, granted and conveyed the premiſcs 
compriſed in the former mortgage, together 
with others, to him, his heirs, and aſſigns, 
and covenanted that, whenever , ſhould 
give to him, his heirs, or aſſigns, eighteen 
months notice by letter in writing, requiring 
payment for the 2300. H, his heirs or al- 
ſigns, ſhould pay the ſame with intereſt 


within eighteen. months afrer ſuch 8 


* 
z 


( 3327 L 


and was in like manner let into poſſeſſion 
of the laſt-mentioned premiſes; a bill for re- 
demption brought, after a period of one 
hundred years were clapſed, was diſmiſſed, 
and that decree for diſmiſſion 2 in the 
e : 


The . of MINE decree, as to the 
premiſes firſt mortgaged, appears to have 


limit the time of redemption by demanding 


bogs; to Have been made We W. 


by a0 os the mortgagee, ho: 1 . 


gage = rwenty years, will take the caſe 
out of this rule; as, by deviſing the money 
in caſe the mortgage ſhould be redeemed, or 
gage | a bill to forecloſe. 


So a man, N notice e by a will, or r any. 
other deliberate act, that he is a mortgagee, 
will take the caſe out of the rule that a 


mortgagor hall not redeem. alter forty | 
Fears. | 


the mortgage money, which demand was 


been, that the compriſing them in the latter 
mortgage put it in the pawer of the mort- - 
gagee, or his repreſentatives, to aſcertain and 


Qrde v 
mith, 


:cknowledges the tranſaction to be a mort- El. Ca. Ch ry 
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Perry v. 
Marſton, 
2 Bro. Rep. 


5 Chan. 397. 


ſon, once a mortgagee, but to whom a ſub- 
ſequent conveyance was made, importing a 
title, might otherwiſe have been inferred to 


on an appeal from a decree of the Maſter of 
Rolls, deemed by the Chancellor not to be 
a "caſe within the e 


| the facts appeared to be, that a ſurrender vas 


to ſuch uſes as P ſhould direct, or to him- 
ſelf in fee. There was a ſubſequent ſurren- 
der to the uſe of himſelf for life, remainder 
to his wife for life, remainder to M in fee, 
fſubject to the truſts of the former convey- 


the eſtate without paying intereſt until the 
year 1751, when he died, and after his death 


life. In the year 1751, upon the deceaſe of | 
the huſband, part of the premiſes were ſold, 
and the wife joined in the conveyance, She | 
15 dying ſoon after, M took poſſeſſion, and held 
the ſame without any account to 1765, and 
from thence to 1779 no act was before t 1 
court to ſhow under what title N held. 
1776 a bill was filed to redeem. In 1 
firſt aer Put in 1780, M denied that he 


1 
But a mere canverſation, by which a per, 


have admitted he held by mortgage, was, 


on > the 2 al to which I hays laſt alluded, 


made by P to M, the reconveyance to be 


ance. Under theſe conveyances P enjoyed 


his wife enjoyed in like manner during her 


held 


CC 330 


by title under the ſecond deed. fn the ſame 
year the converſation paſſed, which was con · 
ſidered as a declaration, that M held only as 
a mortgagee. It was a converſation between 
the ſon of P and M, in which M aſked the 


he could not pay it. The reply of M to this was, 
he was ready to ſettle the matter without ſuit. 
An amended bill was afterwards filed, and 
the cauſe was heard at the Rolls, and on the 


above evidence being read, a redemption 


was decreed. But, upon appeal to the Chan- 


P's would have eſtates for life, ſubject to the 
mortgage money, which was more than they 


truſts,” muſt therefore mean, * ſubject to 


held as a mortgagee, and claimed to hold 


ſon, «why his father did not pay the money; to 
abich be anſwered, becauſe he was ſo poor that 


cellor, the decree was reverſed, on the ground 
that the ſecond conveyance muſt have been 
in conſequence of a new agreement, not a 
mode of keeping up the mortgage; as other- 
wiſe the mortgagee would have got the 
equity of redemption for nothing, and the 


were worth: the words, © ſubjeft to the 


s 
— — — 
. = 


the life eſtates of the mortgagor and his 

wite, Then if it was conſidered as matter 25 

of title, the rule did not apply. If M had 

deen the ſurtenderor (which he ought to 

have been) it could not have been, that "SE 

converſation ſhould defeat a clear act. Then 
Pal i there 
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| and the decree. was reverſed, 0 


- White . 
Pigeon, 
Tothill, 232. 


Conway v. 

15 Shrimpton, 
1 Brown's 
Parl. Ca 309. 

Vin. vol. 5. 
P. 5056. Ca. 5. 
2 Eq. Ca. 
Abr. 596. 
Ca. 10. 3 
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8 there was evidence of a clear poſſeſſion in Þ 


and his wife. After her death the M's took 
the eſtate, and treated it as their own. On 


the whole the Chancellor Was of opinion, 


that the ſurrender was an inſtrument of title; 


CE} 


8 1 a bill w was F * hecznd 


it was to be relieved againſt. a mattgage af. 


ter forty-one years, yet, on a promiſe being 
proved that the mortgagor ſhould be at li- 
berty to redeern after twenty-ſeven years, the 
demurrer was diſallowed ; becauſe, though 


forty-one years had paſſed ſince. the mort- 


gage, yet but fourteen had elapſed after the 


time agreed. tor redemption. . 


KI a mortgage was decreed. to be re- 


deemed upon the foot of an account ſtated 


previous to the mortgagee's entering upon 
the premiſes, notwithltanding he had been 

in poſſeſſion forty years; the huſband of the 
heir of the mortgagee having entered into 
an agreement with the heir of the mortga - 
gor, about ſeven years before the bill for 


redemption came to a hearing, for the pur- 


chaſe of the equity of dare For al- 
though, for reaſons ſufficiently, evident! in the 
caſe, che court refuſed to decree a ſpecific 


performance ol that agreement, yet it ſeems 
to 


(6 335 ) | 
to have been conſidered, as an admiſſion by 
the mortgagee, that, at that time, he con- 
ceived the mortgagor had a right to redeem, 
which, occurring within ſeven years of the 
time of exhibiting the bill, brought this cafe 
within the reaſoning of that Immediately 
preceding: 
Upon the ſame principle, a redemption Dans ns at? 
Was decreed upon a bill filed fifty-five . 
al”, 5 Brown's 
after the original mortgage, and forty-ſeven Parl. Ca. 294. 
years after the mortgagee got into poſſeſſion, 
after five ejectments brought to defeat his 
| eſtate by a title paramount, and after refuſal 
by four different anſwers to come to an ac- 
count upon the foot of the mortgage, and 
to redeem. For, the non-redemption for 
thirty- eight years of the time elapſed, be- 
ing accounted for, by having been occupied 
in different ſuits brought by the contending 
parties, a period of ſeventeen years only 
had run out between the time of ſettling 
that diſpute, and the TOR, the bill to 
redeem. | 7 8 
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"i if the mortgagee kun to be re- 
deemed, time will be no bar. 
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Thus, ble a bill was brought to een Proctor ” 5 
Oates, 
| ater the mortgage had been in poſſeſſion Rep. 49 ag 
ESP : Ee”, from 


 Rakeftraw 


v. Brewer, 


. © Set. Ca. Ch. 


3. Moſely 
8 


ca). 


1 1707 to 1732, the year in which te 
bill was filed; and the defendant (it being a 
family affair). ſubmitted by his anſwer to be 
redeemed notwithſtanding the length of 
time; Lord Hardwicke, though he ſaid he 
faw no colour for the redemption, yet, on 
che defendant's ſubmiſſion, decreed an ac. 
count of what was due for principal, intereſt, 
and coſts, and directed the plaintiff to pay 
the ſame in ſix months after the Maſter's re. 
port, or, in default, the bill to be e ln 
Vithout coſts. . 


Time will be ao bar if the mortgagor 
remain in poſſeſſion. As, where a perſon 
had chambers in Gray's Inn, and mortgaged 
them in 1687, but continued the poſſeſſion | 
till 1700; at which time an order of the 
bench was made to deliver poſſeſſion of the ; 
| mortgaged premiſes to the mortgagee; upon 
part of which he entered; bur, as to the 
other part, the mortgagor continued in poſ- 
ſeſſion till 1708, when he died, leaving 
the plaintiff an infant, who came of age in 
1714. From the death of the mortgagor, 
the mortgagee had poſſeſſion of the whole. 
A bill was brought to redeem in 1726, 
and it was fo decreed at the Rolls, and the 
_ decree was affirmed by Lord Chancellor 
King, who ſaid nothing was more clear that 


that, if the mortgagor was in pallets 


: «. 


0 e 
of any part, he ſhould be admitted to re- 


bers he might redeem as being in poſſeſſion 
thereof, and part he could not, ſeparately 
from the whole; therefore he ſhould redeem 
the whole. If the mortgagee were in poſſeſ- 


there ſnould be no redemption allowed. In 
this caſe the mortgagor was in poſſeſſion of 
part, till 1708; from 1708 to 17 14, the 
plaintiff was an infant, ſo that was account 
ed for, and from that time it did not amount 
to 20 . 


enter into the queſtion, until they were ſa- 


determined the right, ordered, 
benchers ſnould ſettle what was due for prin- 


on a bill brought to pile - a mortgage 
of long ſtanding, an objection was made for 
want of parties; namely, that as there had 


deem the whole; for, part of the cham- 


ſiom for twenty years, and no intereſt paid, 


tisfied; the benchers had given the parties 
leave to try it by law, ſaying, that this regard 
was to be had to all the ſocieties at law, that 
all their diſputes might be determined 
amongſt themſelves; and the court, having 
that the 


But, in Als eaſe; the court would not 


cival, intereſt, and colts, and take an ac- 
count of the leyeral recei * and allowances. 


Yates 2. 


Hambly , 


2 Atk. 23 7. 


deen an ablolute conveyance made of thi 18 
Vor. 1 8 2 | eſtate 
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(338) 
eſtate by the mortgagee without any cuſs 
of redemption, with ſeveral limitations over, 
veyance ought to have been parties. Er per 
turiam: When a mortgagee, who has a plain 
© redecinable intereſt, makes ſeveral eonvey- 
ances upon truſt, in order to entangle the 
affair, and to render it difficult for a mort- 
gagor or his repreſentatives to redeem, then 
it is not neceſſary that the plaintiff ſhould 

trace out all the perſons u ho have an inte- 
Teſt in ſuch truſts to make them parties. 
But where che redemption depends upon 
equitable circumſtances, and the plaintiff is 
not in the common eaſe of redemptions, and 
where the mortgagee in ſee has made an 
abſolute conveyance with ſeveral limitations 
and remainders over, the decree cannot be 
| complete without bringing at leaſt the firſ 
tenant in tail before ale court. 


99 dirs? bill 1 a Renal endernuger to 
redeem the firſt mortgage, the mortgagor ot 
his heir muſt be brought before the court; 

| becauſe without him complete e cannot 

| be done berweeg = Fes. 5 


rel. Broun, 5 Ke elder, ov FY the younger (his 
2 Bro. Rep. 


Chan. ew ' ſecond ſon) by ſurrender, conveyed the re- 


ver longs of nn eſtates (after the dee 
0 


; 1 7 

bf H the elder) to B, in fee, ſubject to re- 

demption on the payment of 30 J. and in- 

tereſt, and B was admitted tenant to the land. 

The eſtate was afterwards charged with a 
farther ſum lent to H the elder, and H the 
younger by B: Then H the younger, who 

ſurvived his father; deviſed the eſtate to & H, 

ſubject to the mortgage and died. After- 

wards S H ſurrendered the ſame eſtate, ſub- 

ject to the firſt mortgages, to F in fee, to 
ſecure the repayment of a ſum borrowed of 
F by himfelf. And by a deed bearing even 
date with the laſt mentioned ſurrender, tlie 


the ſame, and in the firſt place to pay himſelf 


pr incipal and intereſt, and in caſe that ſhould 


uſes thereof were declared to be.in truſt to ſell. 


the money by him advanced, with intereſt, 
and to pay the ſurplus to 8 E, his heirs; 
executors, or adminiſtrators: F was ad- 
mitted tenant to the Lord. Then B, the 
firſt mortgagee, entered into poſſeſſion of the 5 
ſaid copyhold eſtates. S H died, leaving 
R H, of Baltimore in the province of Mary- 
land, his heir at law. F filed a bill againſt 
B, and R H, charging the latter to be 
abroad in America, and praying an account 
of what was due to B for principal and in- 
tereſt, and that B might account for the 
rents and profits, and pay to F what ſhould 
appear to be due to him, after paying ſuch 
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El mortgagor, being in America, and his per- 


639 
not be ſufficient to ſatisfy Fes demand, that 
the eſtate might be ſold, and proper parties 

join for that purpoſe, and F be paid out of 
the. purchaſe money, and the reſidue paid 
and applied as the Court ſhould direct. } 
by his anſwer acknowledged the- poſſeſſion, 
and faid, that he was ready to account to 
ſuch perſon as ſhould appear to be entitled 
to the equity of redemption ; but that he did 
not know who was ſo entitled, not knowing 
what was become of 7 H, whether he was 
living or dead, or whether he was ever mar- 
Tied, or had left any child or children. One 
. queſtion which aroſe in the cauſe was, 
whether there were proper parties before the 
Court, the ſuppoſed heir at law of T 71, the 


ſonal repreſentative not being before the 
Court. On the part of F, it was inſiſted 
that there were ſufficient parties; that B had 
the real pledge in his hands, and although 
there might be a contract between the heir 
and the executor, that did not affect him. 

| Between the firſt and ſecond mortgages, it 
was not neceſſary to make the mortgagor 2 
party. All the decree was redemption of 
the firſt mortgage, and a CONVEYANCE to the 
ſecond, not an account of rents and profits, 
unleſs the mortgagee was in poſſeſſion. That 
; neither the mortgagor, nor the firſt mort- 
15 85 
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rags were, hurt by its being aneh to 
make the mortgagor a party to the bill be- 
tween them; for the firſt mortgagee was 
lable to no farther account to the original 
mortgagor, the ſecond mortgagee being 
bound only to make him juſt allowances, 
and if he ſhould do otherwiſe, being liable 
to all charges which might have been made 
againſt the firſt mortgagor in his account, 
with the original mortgagee, Sed per Curiam. 
It is impoſſible that a ſecond mortgagee 
ſhould come into this Court againſt the firſt 
mortgagee, without making the mortgagor 
or his heir a party. The natural decree is, 
that the ſecond mortgagee ſhall redeem the 
firſt mortgagee, and that the mortgagor ſhall | 
redeem him or ſtand forecloſed, It therefore 
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muſt be neceſſary to have the real repreſen- . „ 
tative before the Court, though it is not 


8 to have his perſonal repreſentative. CVVT 
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Where a mortgagee aſſigns without the . 
mortgagor's joining, the heir of the mort- Alk. oY 
gagor, on preferring a bill to redeem, has no | 
occaſion to bring the original mortgagee i 
before the Court, for the aſſignee as ſtanding e i! F 
in his N Acteed to . N ji 


A 
„ 
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There! is one caſe i in AY the legiſlature 
has! thought Proper to take from the mort- 
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( 342 ) 
| £2gor the equity of redemption, and to give 
the mortgagee an abſolute eſtate in the land; 
that is, where the former i is guilty of a fraud 
upon the latter by concealing prior incum- 
Prances. In ſuch caſes it is enacted, by the 
4 & 5 W. & M. cap. 16, that if any per- 
ſon ſhall borrow : any money, &c. or become 
indebted for any other valuable conſidera. 
tion; and, for the payment thereof, ſhall 
voluntarily give a judgment, ſtatute, or re- 
cognizance, and ſhall | afterwards borrow 
any other ſum of another, or for other va- 
| luable conſideration become indebted to 
fuch other, and for ſecuring the repayment 
| and diſcharge thereof ſhall mortgage lands 
to the ſecond lender, or to any other perſon 
in truſt for him, and ſhall not give notice 
: to the mortgagee of ſuch judgment, Sc. in 
writing, before the execution of the ſaid 
; mortgage or mortgages; ; ſuch mortgagor 
mall have no benefit in the equity of re- 
demption of the lands mortgaged, unleſß 
ſuch mortgagor or his heirs, upon notice 
given by the mortgagee in writing under 
8 hand and ſeal, atteſted: by two witneſſes, of 
ſuch former judgment, Oc. mall within fix 
months pay off and diſcharge the ſame, 


and cauſe the ſame to be vacated and dil- 


charged, And if any perſon, who ſhall 
_ pnce m mor gage lands for valuable conſidera- 


"1 1 87 6 1 5 7 
2 N . tion, 


1 


; 7X 363) 
tion, ſhall. again, mortgage the ſame. lands, 
or an part thereof, to. any, perſon, the for- 


mer mortgage being in force, and ſhall not 
diſcover in writing to the ſecond mortgagee, 


the firſt. mortgage; ſuch morigagar ſhall 
have no relief or equity of redemption againſt 
the ſecond mortgagee; but ſuch ſecond or 
third mortgagees may redeem any former 
mortgage. This act not to extend to bar 
any widow of any mortgagor of her dower, 8 
who did not legally join with ſuch huſband 
in ſuch mortgage, or otherwiſe lawfully ex- 
nn herſelf. 


on this ſtatute, it hach been determined, Stafford et al? 
| that it is incumbent on the mortgagor, . ; 
Previous. to a ſecond mortgage of his lands, * GR 
to give the ſecond | mortgagee notice in 

writing, under his hand, of all prior incum- 
n 


That a mortgage, which on the me Ibid, 


becomes irredeemable, although aſſigned „ 


over to another in conſideration of what is 
actually due thereon for principal, intereſt, 
and colts, ſtill remains irredeemable in the 
hands of the aſſignee, who may take ad- 


vantage of the ſtatute againſt. clandeſtine | 
5 Mortgages, - 


Z 4 - That, 


Abr. 320, 5. 
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| 82905 the equity of redemption, and to give 
the mortgagee an abſolute eſtate in the land; 


that is, where the former i is guilty of a fraud 


upon the latter by concealing prior incum- 
| brances. In ſuch caſes it is enacted, by the 
4 & 5 V. & M. cap. 16, that if any | per- 
ſon ſhall borrow : any money, Sc. or become 


indebted for any other valuable conſidera. 


tion; and, for the payment thereof, ſhall 
voluntarily giye a judgment, ſtatute, or re- 
cognizance, and ſhall afterwards borrow 
any other ſum of another, or for other va- 
luable conſideration become indebred to 


fuch other, and for ſecuring the repayment 


and diſcharge thereof ſhall mortgage lands 
to the ſecond lender, or to any other perſon 
in truſt for him, and ſhall not give notice 
- to the mortgagee of ſuch judgment, &c. in 
Vriting, beſore the execution of the ſaid 
mortgage or mortgages ; ; ſuch mortgagor 
mall have no benefit in the equity of re- 

demption of the lands mortgaged, unleſ⸗ 


ſuch mortgagor or his heirs, upon notice 


given by the mortgagee in writing under 
hand and ſeal, atteſted by two witneſſes, of 
ſiuch former judgment, Sc. ſhall within fix 
months pay off and diſcharge the ſame, | 


and cauſe the ſame to be vacated and diſ- 
charged, And if any perſon, who ſhall | 
ke portgage lands for valuable conſidera- 


My 46 (4 Tag 121 221 1 


. , ; nm =o tion, 
+ { 


1 ew) 


F ons. the fone Sends, 


or any part thereof, to any. perſon, the for- 


mer mortgage being in force, and ſhall not 


diſcover in writing to the ſecond mortgagee, 


the fuſt mortgage; ſuch morigagar ſhall 
have no relief or equity of redemption againſt 


the ſecond mortgagee; but ſuch Jecond o 


third mortgagees mey redeem any former 
mortgage. This act not to extend to bar 
any widow of any mortgagor of her dower, 


who did not legally join with ſuch huſband | 


in ſuch mortgage, or therniſe lavfally ex· 
clude herſelf. 


On this 1 | 
that it is incumbent on the mortgagor, 
previous. to a ſecond mortgage of his lands, 4 
to give che ſecond mortgagee notice in 


ir hath 5 determined, 


Stafford et al? 
* V. "Selby, Qg 


3 Vow: 11 8. OE 
Abr. 320. To 


writing, under his hand, of al price incum- | 


brances, 


That a mortgage, "hich on the ature This, 
becomes irredeemable, although aſſigned e 
over to another in conſideration of what is . 
actually due thereon for principal, intereſt, 
and colts, ſtill remains irredeemable in the 


hands of the aſſignee, who may take ad- 


vantage of the ſtatute againſt clandeſtine : 


Mortgages, 7 


24 


That, 
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| Ibid, op hat, if a Subſequent mortgagee redeems 
8 ſuch forecloſing mortgage, he al * "Ye 
eſtate nnn, OT" CAP 


. That, if there are more lands in the ſe. 
| cond mortgage than in the firſt, that is a caſe 
eee in 1 the Vaal 33 


1 Ti "the adding an acre or two would 
3 not exempt the caſe out of the ſtatute, but 
would be conſidered as a contrivance to 
avoid it, "Ira 


3 ZE That a mortgagee, who claims the benefit 
: 8 of this ſtatute, muſt have conducted him- 
W 5 b Fa T7 "2, | © 6 8 — | ME - 
S8, C. 1 K. ca. ſelf fairly throughout the tranſaction; it be- 
: Abr. 320. 1 ing intended to recompence honeſt mort- 


| gagees for the trouble, hazard, and charge 
they may be put unto, and not to cover a 
fraud or ill practice in obtaining a mort- 
gage or an aſſignment thereof, or in be · 
ae a N e 
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Of a Deviſe of Lands mortgaged, 


HE mortgagee may deviſe lands How o. 

1 mortgaged to him, and they ſhall 7 Ch. Rep. 
paſs thereby td the deviſee; and if the Infra 357. 
deviſee exhibit his bill againſt the mortgagor LL 

for redemption, or to forecloſe, a decree | 


þ will be made OO. | 


- 


Thus, where 0, the father of the defend S 
| ant, being ſeiſed in fee of lands, mortgaged Car. 37. 


Trin. 2 Car, 2. 
them to K and his heirs, with a proviſo for ut 


redemption ; and afterwards X, by his will 
in writing, gave all his goods, bills, bonds, 
' mortgages, or ſpecialties, for monies to 
RK, and made him his executor and died; 
the court were of opinion, that the words | 


© all my mortgages” made a {good deviſe 15 f 
the lands . | 


And 
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Supra, 166, 


( WY 5 


And it ſeems that the effect would be 10 
Gs if the deviſe were of all the teſtator 8, 


money due on mortgage, the whole'i intereſt, 
both in the thing mortgaged and the . 
would * to 2 CT 8 


5 
& 


In the abs of he N 5 and 5 
Meyrick, before mentioned in this treatiſe, a 


diſtinction was attempted to be made on the 
ground, that the mortgaged eſtates were 
not deviſed, but only the money due by 
mortgage, conſequently, that the deviſe was 
only of the beneficial not of the legal intereſt, 
which deſcended to the heir. But the maſ- 
ter of the Rolls rejected this diſtinction 
between a deviſe of mortgaged eſtates, and 
of the money due on mortgage, as not well 
- founded; obſerving, that by a. gift of all a 
man's mortgages to A, the whole beneficial 
FE paſſed to him, and whether the legal 


tereſt were in the heir or executor, as it 


happened to be a mortgage in fee or a term 
for years, each would be conſidered as truſtee 


for 4, who would be permitted by the Court of | 


' Chancery to uſe their names to get the 


money, or make the pledged eſtate his own 


_ by forecloſure. If it would be ſo in that 
' caſe, then equally would it be fo, if the 
_ phraſe uſed were money due on mortgage, 


where, unleſs. 1t were conſtrued to paſs the 
whole 


Fo 37 
whole intereſt of the mortga ge, it would 


make it in effect à void deviſe, or at leaſt 
put it in the Power of a third . whether 


528 


A 
| | 


But, a | diftinQion was ety taken be- 

tween mortgages in fee, and thoſe for years; 

for, if the former were forfeited, it was 

held that ſuch general words did not con- 

vey an abſolute eſtate therein, but at moſt. 

pay for the life of the deviſee, F 


T vi Where one e ſiſed of divers lud 1 in Wilkinſon v. 
A, B, and C, in fee, the lands in C being — 4 
in him by mortgage, and forfeited, made his 22 449% 
will; and, after deviſing the lands in 4 and Triv- 11, Car. 


B to ſeveral perſons and their heirs, and ſe- 3 By 
veral legacies to other perſons, gave all the 1 
ref of his goods, chattels, leaſes , eſtates, mort- 

gages, debts ready money, plate, and other 

goods whereof he was poſſeſſed, to his wife, after 

bis debts and legacies paid, and made her exe- 

cutrix, and died F whereupon ſhe entered into 

ne lands mortgaged, and deviſed them to A 
and his heirs, and afterwards ſhe died. On 8 
an gestione firms brought by the heir 
of the mortgagee againſt the deviſee of the 

viſe, the ſole queſtion was, whether the rb 

in the mortgages paſſed to the wife by this 
deyiſe! And the Court were of opinion that 


no 


* 


, „ 
| 
s 
(1 
| 
14 
TE 
15 
LY 
* 
1 
4 
15 
0 
89 
ny 
"1 
1 
"© 
1 
: 
* 
12 
1 
” 
$0 
1 
45 
1 
* 
Js. 
"= 
I 
* 
{ 

l 17% 
i 
1 

4 
4 


ä A FIDE. 


L vo — Y * 4 * K 
0 — » 7 — — 4g 5 1 3 — © 
. f — — 3 * — — — — — * 2 — * . I - * p< + <2 
. — n — — . — 1 — +, * A - — p = = — N 
* * 5 IE . & : y 2 4 . . . gþ 637 ol | 4 — IMA 2 7% vv "= 8 * 8 * * * 7 * ” C 2 4 42x 1 . 2 + 8 3 =" = 
rr ; 82 Te — 2 9 A * 0 2 Rr . a IS ng A ; 5 288 L 8 7 E _ 8 R __— p = To . 1 om b Y —_ 
x: ug 5 : 75, an 0 + Cn 3 f — 5 6 —_—_— —— 5 — — . = _ r 
— rr — — . * ans A — * e 5 TY . . n T * — 7 an = 
* = 4 8 : ne. apt — — . > Shoe” th 2 X =4 8 2 * 44 x g 4 — g lf 4 8 l 
4 * . —— — —— 1 K 5 Seo vo — — "WES — ce i _— — * 7 2 5 — | = _ l 
Sap * . DA. 245 oh» op . PARE 7.5 » "I \ « oy 5 — © - th OL - 


R. N 


— 3 


— 


"= 22 — "i . —— 
—— f — — — — pv . We? ay — * 
Y — 5 - * * 1 „ =, 1 

> 2 7 1 \ * 
/ . 8 1 2 


— — — — 
— - ” —— . 
e 2 4 * - + 
J TIGER 1 
** * * > * 


— _- —__— — 


oe Me. mo 
* — 1 
- * bc — 
P . 


 Cro. Cer. | 


( 348 ) 


no fee paſſed; ; for, that the heir ſhould not 


be diſinherited, nor the fee paſſed away, wich- 
out an apparent intent ariſing out of the 
words of the will. And, in this caſe, it did 


not appear that he intended to paſs but ſuch 
things whereof he was poſſeſſed, which extend- 
ed only to things perſonal, or leaſes, and 
Not to freeholds whereof he was faid in law 


to be ſeiſed. And perhaps he was not poſ- 
ſeſſed of this land; for it was not found 
that the mortgagee entered and was in poſ- 


ſeſſion, and commonly the mortgagor re- 


tained the ee until forfeiture, 


In the 1 . it was laid, it auld have 


been very doubtful whether even an eſtate 
for life had paſſed to the wife if ſhe had been 
alive, becauſe the mortgages were coupled 
with only perſonal things, as goods, leaſes, 
eftates, mortgages, debts, &c. which might be 


intended only of eſtates for years; and ſo 
much the rather, by reaſon of the words 


0 * whereof I an ate. ah 


"And certainly. had 8 latter point been 


| agitated during the life of the wife, and the 
deviſor been poſſeſſed of mortgages f for years, 

1t would have been decided againſt her; 
becauſe the queſtion, as taken up by the 
court, was, whether theſe mortgages in fee 


were 


clauſe with the words, 


( 349 ) 


were to be conſidered as real or perſonal 
eſtate? And the unanimous opinion was, that 
they were of the former deſcription; in which 


caſe, the words of this will would not have 
attached upon them: beſides, from the 
goods, chattels, 
leaſes, eſtates, mortgages, &c.” it could not 


have been inferred that the teſtator had an 
intention of paſſing eſtates in fee ſimple, as 


the ſentence, in which they were included, 
firſt took notice of an inferior kind of pro- 
perty ; but the natural conſtruction would 


have been, that the teſtator intended mort- 


gages for years, which were of equal re- 


ſpectability, in conſideration of law, with 
the leaſes and other property e in 


the ſweeping clauſe. | 


The Ces of * rlaboing; 


have been totally rejected, which would 
have been repugnant to every principle of 


conſtruction; or, he muſt have been under- 
ſtood to mean ſuch mortgages as he had: 
and the rather in this particular caſe, be- 
cauſe at this time the queſtion, whether 
wortgages were to be conſider ed as real or 


5 oh perſonal 


however, 
would have been in ſome Sins weakened, £ 
if the teſtator had not been poſſeſſed of any 
| mortgages for years; becauſe, in that caſe, 
ether the word mortgages in the will muſt. 
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perſonal eſtate, turned vpon 1 nice and eu · 
rious diſtinctions, in which few were conver- 
fant. And therefore, although if the teſta- 
tor had been poſſeſſed of ſuch property as 
would have anſwered the words of the will, 
without expounding them to attach upon 
mortgages in fee, the Court would have 
leaned to a conſtruction which would not 
injure the heir at law; it being a maxim 
that he ſhall net be diſinberited bit by expreſs 
words or neceſſary implication. Yet, if no 
operation could have been given to the 
words of the will, unleſs they had been held 
to affect the mortgages in fee, I ſhould 
think, that the ſubject matter being of ſo 
doubtful a nature, the intention would, in 
this caſe, have been ſtrong enough to have 
W the claim of the heir. 


But now, che nature of mortgages being 
clearly underſtood, and the tranſaction (whe- 
ther the mortgage be in fee, or for years, 
forfeited or not) until forecloſure, confider- 
ed as a perſonal engagement only, in which 
the land is merely a pledge for the money, 
and remains in the mortgagor to every pur- 
poſe (except that of ſecuring the loan) the 
words, in the principal b, would receive 


2 different conſtruction, and carry all the | 
Tl _ teſtator's 


0 359 


teltmor' s intereſt in mortgages; hacker in 
ſee: or for term of * 


1 


This is 2-390 from the 0 operition ſis 
deviſe of all a man's lands, tenements, and 
hereditaments; which words being in law 
particularly appropriated to real eſtates, and 
never applied to perſonal eſtates, unleſs when 
2 contrary conſtruction would be, clearly, 
repugnant to the intention of the teſtator, 
will not carry mortgages in fee, although 
forfeited,” if the teſtator had other property 
to which thoſe terms — be properly ap- 
plied. et. 


| Thus where L., being ſeiſed of ſeveral sir Litton 
manors, of lands in H, and of a great per- Lady Rudel = 
ſonal eſtate, having no iſfve, made his will, 2 Cern. Gr. 
and, after deviſing of part to his wife for 3 Chan. Rep. 
life, and other legacies, gave all other his Via. obſer. on 
lands, tenements, and hereditam nuts out of ſet- 1 . Wil. 61. 
llement to his nephew ; L, ſubſequent to the 62. : 
making his will, forecloled and had releaſes 

of the equity of redemption of ſome mort. 

gages in fee; one queſtion was, whether 

theſe mortgages paſſed by the will under 
| the general words, lands, tenements, and 
hereditaments? And it was unanimouſly 
agreed by che Lord Chancellor, aſſiſted by 
the Maſter of the Rolls, Lord Chief Juſtice 


* Trevor, 


* 9 3 
T revor, and Juſtice Tracy, that the mortgages 
in fee, although forfeited when the will 


was made, did not paſs 3 _—_ 8 
| wor d 8. . 


7 Tbe Snins reaſon that induced the Court, 
in the caſe of Willinſon and Maryland, to 
determine, that if any eſtate in mortgages 
in fee, paſſed by the words, * all the reſt of 
my goods, chattels, leaſes, eſtates, mort- 
| gages, Cc.“ it was an eſtate for life only, 
governed the deciſion in the caſe of Sir 
Litton Strode v. Lady Ruſſel, that the teſta- 
tor's mortgages did not paſs by the words 
e lands, tenements, and hereditaments;“ 
namely, that the words uſed by the teſtator 
were not properly applicable to the fubject 
matter, which it was contended they ought 
do affect, conſidered at the different periods 
at which thoſe caſes were determined; a 
mortgage in fee, when forfeited, being at 
the time of the deciſion upon the former 
caſe conſidered as a real eſtate, which, at 
the time of the latter deciſion, was ſettled to 
be only perſonal property; the eſtate, though 
mortgaged, continuing ſtill to be the eſtate 
of the mortgagor, ſubject to the payment of 
the pledge which is upon it, and the mort- 
_ .gapee's right being only to the money due 
upon the land, not to the land itſelf, 4 
8 ee | or 


« 353- dl 


Nor will looſe words, compriſing 1 
ideas, added to the ſweeping clauſe, lands, 


tenements, and hereditaments, enlarge the 
legal effect thereof, ſo as to make them ex- 
tend to mortgages; eſpecially, if the lands 
mortgaged be of larger value than the "_ N 
to which theſe words properly 5p. 


And 3 ww p, ſeiſed of Gr Sir John 
in the counties of F, M,. and D, conveyed gir „ 


them to G, by way of mortgage, and M [nm 
was party thereto, and covenanted to pay (HIRE . 
the money if P failed; in which caſe G was Sc. 2 Vent. 
to convey to him, which on P's neglect was 3 $winb, 
done. V entered on the lands, and en- 4. 
joyed them divers years; and being ſeiſed 

| thereof, and alſo of other lands in other 

counties in Wales (whereof part lay in the 

county of M, as part of the mortgaged lands 

| did) but of no lands in F and D, except 

thoſe mortgaged, made his will, and thereby 

deviſed all his lands, tenements, and here - 
ditaments, in the counties of A, M. and C, 

or in any or either of them, or elſewbere 

within the-dominion of Wales, to 7 V, and 

his heirs, and deviſed a rent · charge of 80 J. 

ber annum, iſſuing out of the ſame lands: 

and, after the bequeſt of ſeveral great ſums 

and legacies, bequeathed all the reſt of his 

goods, chattels, and perſonal eſtate what- 

Vol. I, Aa ſoever 


Ay x — — — — — — — — o 
— —_—y - * ay P 5 a — 8 — * — 
— - 5 —— — . _— "4 a” 2 N hana 
— — . 3 ISS Hr aA trdtn x WE RE Ih D Sas. MEr< 
A I 2 r - 7 — - wr. 
* 3 3 + - 100 * —— | 
2 A * — 5 T. * * r — Wo < Fg | 8 —— » © = baſk by V aq. 
i * 1 1 — — r 
7 4 nx” up - 4 2 . = oo 2 2 „ : _— MF . = a Ly — 
1 — „ 2 See oo N 


* = - 2 tt ; 
* 3 1 ————— 4 : 
— — re — —— 
l . 
— SI 2 1 2 


— 
4 „ * 8 8 . qo, ed. 
3 es ad” "=eY 
. - 2 
IC 4 


1 


* 
> 44) 1 4 > — 52 » — 
2 2 „ UU — — — B 
PFE — — — — — * mY . > Rs L . A & 
2 * * , * — x 7 1 * . * —_— - Po Ss 4 J 
4 "= "ny LE jt & 44% - 2 — — — of e. E 


, N . . . —_ - 
» 2 4 - b 
= s . : d - I 
. | 1 ; 
* ey 2 ta. . a a ” k q 1 823 ( —_ =p; Ja 4 = . 5 % © pg” . _w 
” 4 tet < Met Fe RG. cv — — — + n 8 2 3 — n 4 - * 1 r a AY - +4 = _ hw — — 
——— — — U — - — 8 * * r - EH > » ap — * . * * . T , 
* © n ** EW N . F gs c C „ IE 5-0 r * e . 5 
2 = 4 * 4 5 , 7 
9 —— x; 2 — gs N 
x a a c . 
8 | l 
— p RF” _ — — pe 
* oF & of © 


- — — — — — 17 
— — . — — — 4 - 


I 
foever (his debts, legacies, and funeral ex- 
pences being firſt paid) unto his loving 
——— whom he made ſole executor of his 
laſt will, and left a blank unfilled up; the 
_ queſtion was, whether the lands mortgaped 
ſhould paſs to F V by this deviſe, or, 
whether the adminiſtratrix ſhould have them? 
And it was decreed in favour of the ad- 
miniſtratrix for theſe reaſons ; firſt, that the 
_ teſtator made ſpecial mention of the three 
counties in which his own lands of inheri- 
tance laid, not of the counties in which 
the mortgaged lands laid, bit only added 
the general clauſe, currente calamo, or el. 
_ where within the dominion of Wales; that, 
having firſt deſcended to particulars, he had 
thereby ſo limited and © circumſcribed his 
intention that the general fortuitous clauſe 
could not open or enlarge it; for, that wa 
but in the nature of an er cætera, which 
might ſerve to fetch in ſmall parcels of 
land, that were the teſtator's own inheti- 
tance, laying out of the three counties par- 
ticularly mentioned (of which, in truth, 
there were ſome) but could never reach 
the mortgaged lands which were of a dil 
| ferent nature; and the rather in this caſe 
| becauſe they were of great value, equiv: 
lent to, if not exceeding, the value of his 
other lands, and therefore might not pb} 


r 8 8 


6 355 ) 


by ſoch 4 general elauſe, as if only itt 
and members of the other lands. 


Sesbnlly Debus the will had FP 
the lands that paſſed, by the deviſe of all 
bis lands, with a rent-charge for life, and 


no one could be thought ſo improvident as 
to grant a rent for life out of lands, which 


were every wy redeem es 


But it Gn obſerved | by the court, that 


it might have been otherwiſe; ſuppoſe the 


deviſe had been, of all his lands in the ſaid 


three counties, and then, without more 


faid, “ that the reſt of his perſonal eſtate 
ſhould go to his executor ;” for then, = = 
haps, the mortgaged lands would paſs; as 
otherwiſe, there would have been ef 5 


to anſwer, or make ſenſe of that clauſe, 


and the refidue of bis perſonal eſtate, &c.“ 


for that would have implied that he had 


already deviſed ſome part of it, or at leaſt 
| evinced, that he meant part of it ſhould have 


paſſed : but, as this caſe was, theſe words 
were well underſtood, and they effectually 
anſwered without any ſuch conſtruction; for, 


before that clauſe in the will, the teſtator 
had deviſed divers legacies that | in the hole 


did amount unto I «atoll 


| A a2 But, 
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ce 6 7 
„ if the teſtaror hath no other landed 


| eee" anſwering the deſcription ' given in 


his will in point of ſituation and circum- 
ſtances, except mortgages, they will paſs by 


ſuch general words, tnough not caſh 


| Clarke v. 
Abbot. 
* Rep. 


g 85 6. 2 Eg. Cas: 
Abr. 606. 471. 


proper to the ſubject. 


ben in the al of Clarke v. be, : 
where 7, poſſeſſed of a mortgage of the 
Swan Inn at Chelſea, made his will, and 


thereby deviſed to A and his heirs, * all 


his freehold meſſuages and garden grounds 


in Chelſea.”—It was held by Lord Hard- 
wicke, on a queſtion, whether the mort- 
gaged intereſt would paſs by this deſcrip- 
tion, that, as it did not appear that the 
teſtator had any. other lands chere, it cer- 


1 da would. 


8 Vet it 1 obſervable on this caſe, that the | 
word © freebold,” could with leſs propriety 


be applied to the caſe of a mortgage, han 
the words © lands, tenements, and beredita- 


ments; the latter being much more general 
in their nature, and more frequently uſed as 


fſweeping terms, to comprize all property, 
N "0 mne deſeribed. 1 5 


But 4 a 3 FA forecloſure ih, co 


a for or tior 1, after ſuch decree made ablolute, 


mortgage 


2 


C003 
mortgaged eſtates deviſed by the mortgagee 
will paſs by words Ne to a deviſe of 
his zeal r. Ns, 


6 being: abend to H, nis brother, 6401, Garret v. 
deviſed to him a mortgage of 6931. of which Moly . 
he had gotten a decree of forecloſure, but 
before the account was taken, or the 
mortgagor abſolutely forecloſed, in theſe 
words, And to my brother and his heirs, 
my other freehold eſtate in Feverſham. Ft 
per Curiam, the lands in mortgage, being 
deviſed as real eſtate, ſhall be conſidered as 
ſuch between the deviſor and deviſee, and 
therefore though this legacy is greater than 
the _ it ſhall not 80 in : tion of i it. 


Its deviſe be made of lands n How #. | 
Vigures, 


| no decree, to redeem or be forecloſed, can ſupra, 166. 


be made againſt the heir of the deviſor, but 
only againſt the mortgagor and his heirs. 


A deviſe of money on mortgage does not 
carry the intereſt We” at the time of the 
death of che deſtator. 5 


1 hos; 1 50 R made his will, and thereby Roberts v. 


gave 10 'T 300 J. which he had at intereſt, Lyffin, 


2 259. 
| ſecured by a mortgage on the eftate of M ; and AG IIs 


allo gave him all the meſſuages, lands, and 
A a .  tenements_ 
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(003 
tenements, conveyed for ſecuring the payment 
of that money, until the ſame ſhall be paid and 
' diſcharged ; and, ſoon after making his will, 
died, at which time two months intereſt 
was due on the mortgage. The Lord 
Chancellor was of opinion, on ' exceptions = 
to the Maſter's report, that only the prin- 
cipal ſum of 300 J. which was ſecured by 
the mortgage, paſſed by the will, and that 
the deviſce was not entitled to any intereſt 
due thereon. His Lordſhip faid, that if 
there had been only the firſt clauſe in the 
: will, it would haye been extremely clear 


- that only the principal ſum paſſed thereby, 


and that the intereſt due did not paſs; for, 
that clauſe could have conyeyed nothing 
but the principal ſum of 300 J. for which 
the mortgage was made a ſecurity, And 
his Lordſhip c mpared this to the caſe of a 
man's giving a bond to another, in which a 
third perſon was become bound to him; 
there, the principal ſum only paſſed, and 
not the intereſt incurred upon it in the 
life of the party; the reaſon of which was, 
that the teſtator appeared to have intended 
to convey ſomething that was certain, and 
not that which was uncertain. The queſ- 
tion then was, whether the ſubſequent words 
WT | And alſo 1 give bim all the meſſuages, 
Jane Sc. made any difference, Had 
„ , e thy 


| C 359 9) 


this clauſe gone no farther than to have con- 


veyed the meſſuages, lands, and tenements, 


ſecured for the payment of the money, it 


might have been more doubtful, whether, 
under theſe words, the intereſt might not 


might have heen ſaid that thoſe words were 
only deſcriptive of the lands that were mort- 


have paſſed as well as the principal. For it 


gaged, and that, under thoſe words, the = 


teſtator might have intended to have given 


the whole that was ſecured, - namely, the 
intereſt. as well as the principal. However, 


his Lordſhip- ſaid that would have been 2 


ſtrained conſtruction. But the words in this 


clauſe did not reſt there, for they went on 
and ſaid © until the ſame ſhould be paid and 


a: iſcharged,” that was, until the 300 J. be 
paid and diſcharged. And from thence an 
argument might be drawn, that nothing but 
the 300 J. was intended to paſs : beſides, the 


ordinary rule in the conſtruction of wills, was, 


that where a former clauſe in a will was ex- 


preſs and particular, a ſubſequent clauſe that 


* ata mes alhcure jus not rg it. 


A * is made 5 the reporter of the 
< of Ellis v. Gnavas (determined | in the 
32 and 33 Car. 2. which was between two 


Ellis v. 
Gnavas, | 
2 Cha. Ca. 
30. intra. 


and three years after the making of the 
ſlature of frauds) whether, if n mortgagee 


Aag had 
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had deviſed the mortgaged lands by will in 


writing, but not atteſted according to that 


ſtatute (and the will had been proved i in the 


Eccleſiaſtical Court) the deviſee or the exe. 


cutor ſhould have the land or money, when 


clearly the deviſor meant the executor ſhould 


not have it? The anſwer to which queſtion 


ſeems to me, to depend upon the ſolution 


of another, namely, whether a deviſe by a 
mortgagee of lands, mortgaged to him, be 


within the” fifth ſection of the ſtatute of 


1 Show. 89. 
Edleftone v. 
Streaks, 

8 Carth. 79. 81. 
3 Mod. 260. 
1 Show. 68. 


88. 
Lee V. Lib. 


frauds? For if it be, the intention of the 
deviſor, however ſtrongly expreſſed, will 


not affect the property deviſed, or interrupt 


it in its courſe from the teſtator to thoſe, to 
whom, by the deſignation of the law, it would 
have paſſed, had no ſuch will been made or 
intention expreſſed: unleſs the circumſtances 
required thereby (among which is that of 


being ſigned by the party deviſing, or ſome 


other in his preſence and by his direction, 


and ſubſcribed in his preſence by three or 


more gags had been E complicd 


with. 


"x have 1 not, in \ the courſe: of my reſearches 
7 5 upon this ſubject, met with any caſe ex- 
E eſsly determined upon this point; the rea- 
ſon of which 1 apprehend to be, that it has 
been univerſally held t to be out of the ſtatute, 
the 


Ice, 
che 


„ 

the words of which are, that, “e all deviſes 
of lands and tenements ſhall be in writing, 
Sc.“ which words, being confined to real 
property only, clearly exclude mortgages. 
For, as the words lands, tenements, and 


2 Burr. 979, 


hereditaments, in a deviſe, have been de- 


termined not to include mortgages, if there 
was any other ſubjef in the will upon 
which they would operate, becauſe thoſe 
words are applicable to real property: ſo, 
they muſt be held to exclude mortgages, 
when made uſe of in a ſtatute the intent 


of which is, to reſtrain the diſpoſition 


Sir rn. 
Strode v. 


Lady Ruſſel, | 


— 170. 


of real property by deviſe, unleſs the cir- 1 


cumſtances, thereby required, are complied 


with. 


4 41 although i I have found no caſe ex- 


preſsly determined upon this particular point, 


yet it is a concluſion neceſſarily reſulting 
from the ſecond reſolution of the court 


in the laſt- mentioned caſe, viz. that al- 


though the teſtator, after making his will, 
forecloſed the mortgages, or obtained a 
releaſe of the equity of redemption, yet 
they would not paſs by the words, lands, 
tenements, and hereditaments, contained 
therein, but would go to the heir at law: 
the reaſon of which reſolution is plainly 


that 


This. 
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that they are in the nature of new purchaſes, 
| which the teſtator had not, at the time of 
the making his will; and therefore, by law, 
could not paſs thereby, however ſtrong the 


intention of the teſtator might be that they 
A 


4 CA * 


"GAP" 


Of Priority of Jncumbrances in Law 
and Cquity, in which the Doctrine 
of tacking prior and latter Securities 

together is conſidered, — 


\N appeal to the Houſe of Lade in the symes et ab. 


dit 
caſe of Symes et al. v. Symonds et al'. it Sir 1 


was ſettled, that if there be ſeveral mort- v. Symonds 
et al. credi- 


eſtate, the firſt incumbrancer who has the 1 Proun's 


and fo on, according to the periods at which 
their reſpective ſecurities bear date; and that 
mortgages were not to be preferred, but will x 
take place according to priority, and as they 
ſtand in order of time with ſtatutes, Judg- 
ments, and recognizances. 


So, in another fe reſpecting the fame Lord Briſtol 
etal, credi- 


ſar the caſe was, Sir . B, in 1687, hor-: tors of Sig 
rowed 


gages or other incumbrances upon the ſame ww by mort- 


legal eſtate, ſhall he preferred to the ſecond, Parle Cs 66, 
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| Wo EY * 
| with | rowed one thouſand pounds of lady B, 01 4 
Hungerford judgment ; at that time there was a term of 


2 Vern. 524, five hundred years kept on foot and aſſigned . 


. to N, lady B, and & B, to attend the inhe. 


| Lag, ritance, Afterwards, in 1688, Sir V 3 


and N, one of the thres truſtees, aſſigned the 


- term to W and M, for ſecuring one thouſand 
five hundred pounds borrowed of them 


by way of mortgage: then Sir W. B. toge- 


tber with the two other truſtees, viz, Lady B 
and 8 B, afſigned the term to G, for the bet- 


ter ſecuring the i000. due to Lady B; the 


queſtion was, whether V and M ſhould have 
the benefit of the whole term, or only of a 


third part of it, one only of the three truſ- 
1175 tees having joined in the aſſignment ? 2 It 


| was inſiſted that, although but one third 


| part paſſed as to the legal eſtate, yet the 
- >: * 4.51. A que truſt could make a good aſſign- 
ment in equity, and Lady B ought to be 
bound thereby; becauſe ſhe lent her money 

on the credit of the judgment, and, before 


1 5 the aſſignment to G, had notice of the aſſign- 


ment to V and M. But the Lord Keeper 
determined, that, although there was a term 
8 attendant, yet a judgment was an equitable 


Hen on the inheritance, and, conſequently, 
affected the term; and therefore Lady B, 
having got the legal eſtate as to two thirds 


ö of che term in G, in truſt 1 for herſelf, ſhould 
have 


Ft ahh 


| haye the benefit thereof, although ſhe. had 


notice of the mortgage and aſſignment, 
made by the cefui gue truſt, Jointly with one 
of the e 3 


80, whine chars. was a, firſt! madre 


and next 4. judgment creditor, and the plain- 
tiff, a ſecond mortgagee, filed a bill againſt 
the firſt mortgagee, the mortgagor, and 


judgment. creditor, . to have a reconveyance _ 


from the firſt mortgagee (he being fatiſ- 
fed) which he acknowledged by anſwer ; 
the firſt mortgagee, pending the ſuit, aſſign- 


ed the mortgage to the judgment creditor ; 


and the Lord Chancellor declared this to be 


juſtifiable in both: and decreed that, unleſs 0 | 


the plaintiff, the ſecond mortgagee, would 


redeem, and alſo pay off the debt by Judg- 


weng the bill ſhould be diſmiſſed. 


We muſt 8 with a view to 
ſome obſervations that will hereafter occur 


in this chapter, that, in the two laſt-men- 


tioned caſes, the aſſignments of the legal 


eltate were not made with a view to alter 
the priorities amongſt the claimants, but ro 
preſerve them as they originally ſtood. 


— 


Turner Va 2 
Richmond, 
which was paid off, but no reconveyance, 2 Vern. 81. 
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Vid. Sheph. 
ie. Count. 
482. pl. 9. 

A quæ. if ſuch 
cCaſes not avoid 
Prior claim at 
law eas fraudu- 
lent. 


cealing his mortgage, or otherwiſe, to in- 
duce another perſon to give credit to, or 
lend his money on, ſuch ſubſequent ſecuri- 
ty; for, if he be, the ſubſequent incum- | 
: brancer will 20 5 a priority thereby. 5 


Berrysford v. 


Millward, 
Barnard Rep. 
Tor. SC. 


and D the father of B, had a meeting to- 
gether; at which meeting M, who had a | 
mortgage upon C's eſtate, was accidentally 


upon the eſtate on which the mortgage to 


( 366) 
But the laſt propoſition, as to the dif: | 
_ charging incumbrances, muſt be underſtood 


with this reſtriction, that the mortgagee be 
not guilty of any fraud or artifice, by con- 


Thus, where, on a treaty * marriage hes 
tween A and B his wife, C the father of 4, 


preſent; C and D diſcourſed together on the 
ſubject, and talked of making a ſettlement 


M was ſecured: M never mentioned to the 


father of B that he had ſuch mortgage, but 
1 called out C and reminded him thereof. M 


then agreed with C that he would take his 


. - Perſonal ſecurity for the money, and they 


returned into the room together, when an 
agreement was entered into between C and 
D, in the preſence of M, to ſettle the eſtate 
in ſtrict ſettlement. Afterwards the mar- 
riage took effect, and M brought an eject- 
ment to recover the poſſeſſion of this eſtate 
2 mor tBagee; whereupon A and B his wife 


of 


25 brougil 
5 


. 
brought a bill againſt M and C, in order to 
have a perpetual injunction: M admitted all 


the fats, but pretended not to remember 


any thing of the agreement to accept C's 
perſonal ſecurity for the money lent. C was 
examined as a witneſs in the cauſe for borh 


partics, and ſwore to the fact of that agree - 
ment: and the Lord Chancellor was of 
opinion, that the plaintiffs were well entitled 


to a perpetual injunction, and ought to be 


relieved under the head of fraud; for that A 


having voluntarily concealed his mortgage 
at the time of the treaty of marriage, was 
not entitled to have any benefit from it 
_ the plaintiff. N 


0 The Pe of oor legit incumbrancer will 


be ſtill much greater, if the firſt incum- 


brancer be concerned in tranſacting the ſub- 
ſequent ſecurity, and « omit to inform him of 


the demand. 


80, where * N. 5 H, having lent B 


80001. upon a mortgage in fee of the manor 
of F, and on a ſtatute in 16007. penalty as 


| 2 farther ſecurity ; and H being a counſellor, A 
and afterwards conſulted by 7 as to a loan 
of 200 J. to B, on a mortgage of the manor 
of G, encouraged him to lend his money, 
drew the ee, -deed, and inſerted the: rein 
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LS 


11 


a covenant that the eſtate was free from in- 
cumbrances, making no mention of the ſta - 
tute which was taken, becauſe T was ſup- 


more ought H who was intruſted as counſel 
by the mortgagee, promoted the loan, and 


eſtate was free from incumbrances. 


ſecond mortgage deed, and, knowing the 
contents thereof, do not acquaint ſuch ſecond } 
mortgagee with his former mortgage, this 
will give the latter a Preference, 12 


mortgage; for, ſince it does not appear but 
that he might have known them, the law 
will preſume that every witneſs, who can write 
or read, is acquainted with the ſubſtance of 
a deed or inſtrument which he, having at- 
teſted, undertakes to Sous: 705 his eri 


( 3663) 


poſed to be deficient. The queſtion was, 
whether H ſhould be admitted to take ad- 
vantage of the ſtatute to leſſen F's ſecurity 
upon the manor of G? And it was held he 
ſhould not ; for if he, who only concealed 
his incumbrance, ſhould be poſtponed, much 


drew the conveyance with covenants that the 


| And if a firſt mortgagee be a witneſs to a 


1 is eie ara, ja it vil X27 4 no 


difference, alchough it be not in proof that ; 


the witneſs knew rhe contents of the ſecond | 


dence. 55 
5 But 


ut 
nd 
put 
law 
rite 
> of 
at- 
evi” 


But 


( es · ) 


But the editor of Peer Williams's reports, p. wil. 351. 
in a note added to the above obſervation, 
doubts the truth of the propoſition, and 
queſtions whether the bare atteſting a ſubſe- 


quent incumbrance, without other circum- 
ſtances of preſumptive notice, will poſtpone 
a prior ineumbrancer, ſince, at that rate, a 

prior mortgagee or incumbrancer may, 
without any fraud, or ill intention on his fide, 


| be liable to be cheated of his ſecurity.— 


And ſo (he obſerves) he found it ſaid by 


Lord King, in the author's (Peer Williams) 


report of an anonymous caſe, in Mich, term, 


* 


And Lord Hardwicke, before whom this wits 
Beezly, 
I Vez. 6. 


point was agitated, in the caſe of Wilford 
and Beezly, ſaid, © that he did not think 


c that the bare atteſting a deed as a witneſs, 
e would create ſuch a preſumption of his 


e knowledge of the contents, as to affect 
* him with any fraud therein; for a witneſs 


Wilford v. 


« is only to authenticate it, and not to be 


* 1 to the contents,” 


C 
Cordley, 


Cordley, ſeems to have been of a ſimilar opinion 


1 


1 Br 


0. Chan. 
vith Lord Hardwicke, ypon this ſubject; for Rep. 357. 
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Murgatroyd, his Lordſhip ſays, © the firſt 


] do not leave this as a caſe, which I ſhould 
« in practice is not privy to the contents of the 


« Kingdenies i the lay to be ſo. 5 


affect him, and give priority to a ſubſequent 
incumbrancer; for it is a principle of equity, 
that where, of two perſons, one of whom 
Has been guilty of a neglect, and the other 
has nor, there muſt be a ſufferer, the loſs 
ſhall light on him from whole omiſſion the 


maxim; for it appears that no imputation of 
fraud was imputable to the perſon to whole 
caſe the rule was implied, nor of neglect, ex- 
cept in not being acquainted with, the doc- 
trine of ſatisfactions, which may juſtly be 


(376 3 
ſpeaking therein of the caſe of Mocatts 4nd 


« mortgagee was a witneſs to the ſecond 
«© mortgage, and was therefore poſtponed, 


ce determine in the ſame manner; for a witneſs 


« deed. The book refers toacaſe where Lord 


Hut if any neglect can be imputed to 2 
witneſs ſo circumſtanced, it ſeems that would 


miſchief ariſes. The following caſe is 2 
very ſtrong inſtance of the ſtrictneſs with 
which a Coen of Equity inforces the above 


conſidered of the moſt refined nature, 


| Thus, 


( 2); 


Thus, where Ns younger brother; hav- Hobbs o 
an annuity of 1007. per amum charged 1 Norton, FA 
on lands by his father's will, eontracted with * e ben 
f for ſale thereof; H went to N and in- 3. yin. Abe, 
formed him of his intended purchaſe, defit- Watts v. 
ing to know of him if his younger brother —— 5 
had a good title to it, and whether his father 
was ſeiſed in fee at the time of making the 
will, and if it had ever been revoked. N 
told him he believed his brother had a good 
title, and that he had paid, him the annuiry | 
1 for twenty years ; but at the ſame time in- 
1 formed him, that he heard there was a ſettle- 
. ment made of his father's lands before the 
1 vill, which was in the hands of 7, but chat 
rde had never ſeen it, and therefore could not 
of tell what were its contents; and encouraged 
Fe the purchaſe, telling H he had not only 
S paid his brother the annuity to that time, | 
n bor had alſo paid his ſiſters three thouſand 
ove pounds under the ſame will. The purchaſe 
n of WM "= completed, and afterwards N got the 
Loſe WM bettlement into his hands, and would have 
ex. woided the annuity, the lands being thereby . 
ad ntailed, 's bill was to have the annuity 
y be decreed or repayment of his purchaſe- 
money; and though, on the hearing, there 
vas no proof that N had any notice of the 
contents of this ſettlement at the time he 
Thus {Promoted the purchaſe, yet the Lord Keeper 
Vor. I. „ decreed 
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Pearſon v. : 


Morgan, x 
Bro. Chan. 


Rep. 63. 2 


Bro. Rep. 


©: 0k CO * of the marriage, but ſubject to a provilo, 


that he might have informed the purchaſer 
of it, when he came to enquire of pam. 


was under ſettlement entitled to a real eſtate, 


his (the ſon's) mother, and the reſidue of hi 
perſonal eſtate, and died. Then the elder 

ſon ſuffered a recovery by which he obtained 

the fee ſimple i in the lands. Afterwards 1B 
”— 1 applied to P to lend him 3000 J. on the 
3 . of the 8000 J. portion, for which he 


0 370 J 


deoreed the payment of the. annuity merely 
on the encouragement N gave N to pro- 
ceed in completing the contract; for that 
it was a negligent thing in him not to have 
made himſelf acquainted with his own title, | 


And ſuch n fraud n not . binds 
the party himſelf perſonally, from whoſe 
negligence it ariſes, but alſo binds liche lands, 
charged. 


* hus 3 5. the * Lenther of 7 PB, 
charged with 800017. for one younger child 


that, if the father ſhould give to any of his 
daughters, or younger ſons, any money or 
lands, for or in advancement in marriage or 
_ otherwiſe, the value thereof ſhould be de- 
ducted from the portion, unleſs he ſhould by 
writing declare to the contrary. The father 
deviſed to / B 4000 J. after the death of 


aſſigned 


„ 

iſſigned 50007. part of the 8000 J. is 4 
ſecurity, and alſo entered into a bond in 4 
penalty for the ſame. P, previous to lending the 
3000 li applied by his ſolicitor to B, inform- 
ng him of 7 B's application, and deſired to 
be informed by him, whether the 8000 J. 

was a ſubſiſting charge upon the eſtate, when 

B declared that it was, and that P might 


5 WH fifely advance his money upon the ſecurity; 

3 BJ; alſo afterwards applied for, and ob- 

5 tained a ſum of money to pay off the 8000 J. 
portion; and gave P's ſolicitor notice that 

ee would pay off the 3000/7. at the end of 

b, ſ months after the notice: B dying - ſoon 

© after, the money was not paid, but from the 

Id death of his father, and down to his own 

ſo, death, he paid the intereſt of the 8000 l. 

hi Upon his death the eſtate deſcended to his 

r lo daughters. B had poſſeſſion of the 

* {ttlement, and knew of the advancements 

de- of the father to TB; but fuppoſing them 

0 tot to affect the portion, did not reveal the 

* ſame to P. A bill was filed by the mort- 

i gagee againſt the daughters to have the 


3000 J. raifed and paid out of the ſettled 
F eſtate. They fetup as a defence, that the be- 
17 queſt of the 4000 J. and of the reſidue, was 
1 a ſatisfaction for the portion under the pro- 
0 0 viſo inſerted in the ſettlement. And it being 7 
| held that the bequeſt was A ſatisfaction, it 
then became a queſtion, whether B had not 
B b 2 bound 


9 


5 under the will. The principle the coun 


was ignorant of the legal effect of the 


4 372 51 


bound hirnfelf * the land notwithſtanding, 
by his declaration “ that the portion was a 

ſubſiſting charge?” It was agreed on behalf 
of the daughters, that if B knowingly miſ- 
repreſented the caſe to P's attorney, it cer- 
tainly muſt bind him. All the caſes were 
that the perſon miſrepreſenting was bound 
by his own-miſrepreſentation ; but this went 
ſomething farther, namely, to bind the 
lands. If a man was guilty of a fraud, 
by which the land was affected, the miſ- 
repreſentation would bind the land; but if 
there was no fraud, the land could not be 
affected. It was the duty of P's ſolicitor to 
make every enquiry ; he ought to have made | 
the truſtees parties, It was great negligence | 
on his part not to take a legal ſecurity. He 
ought to have enquired what I B took 


went upon, was by acting upon the con- 
©, ſcience of tae defendant in ſuch caſes ; if the 
defendant was ating againſt conſcience, the 
court would apply a remedy, but there was 
in this caſe nothing againſt conſcience, 3 


| legacies. If then there was no fraud, there 
Vas nothing for the Court to relieve againſt, 
and the land could not be bound. But by 
Buller, Juſt. (who ſat for the Chancellor, 


the only queſtion i aid whether P has a right 
to 


* N 
to have 3000 J. raiſed for payment of his 
debt, out of the eſtate of James. It is argued, 
that this is not to be done unleſs there is 
ſuch a fraud as to affect land, and that here 
was no fraud, but B a&ed innocently. It 2 
brings to my mind a caſe tried before me at 
Cuildball, by one merchant againſt another, 
for giving a falſe character of a third perſon, 
by which the plaintiff was induced to give 
him a credit, and loſt his money; my di- 
rection to the jury was, that, if one man 
tells another a falſehood by which he is in- 
jured, the deceived perſon has his remedy 
by an action. Thoſe who wiſh to maintain the 
daughter's caſe, argue, that B the father was 
a total ſtranger to the caſe, which argument . 
admits the principle, that if he had been in- 

tereſted, the declaration would bind. Here , 

the perſon of whom the queſtion was aſked, 

certainly had no intereſt. Fraud is a queſtion | 

of law, and of fact. It is always conſider- e 

ed as a conſtructive fraud where the party 

knows the truth and conceals it, and 

ſuch conſtructive fraud always makes the 

party liable. I think that here B knew of 9 

the proviſo and advancements, and that | 
in this court he was obliged to take notice 

of hem. In fact he had expreſs notice. 

It 1 is not like the caſe of a ln deed „ 


Bb3-. bees 


( 374 N 


m to a former one. The enquiry was 
a very proper one on the part of P, and 
completely repelled any imputation of neg. 
ligence in his agent, and the enquiry was 
properly made of the party immediately i in- 
tereſted. B, at the time of the enquiry, had 
the equitable intereſt in the eſtate, and, upon 
the application, aſſured P, that he might 
ſäaſely lend his money. The enquiry was the 
moſt material P could make. If B ad- 
mitted the term to be 1 in exiſtence, he muſt 
be bound by his admiſſion. He had full 
notice, and induced P to lend his money, 
which was a fraud that would affect the 
daughter's eſtate, The term muſt, therefore, 
be held to be in force to ſecure the 30000. 

| and the Fulrey mult raiſe chat ſum. 


UF And if ſuch 1 ee apply 
to a prior incumbrancer, to know if he hath 
any incumbrance or mortgage on the cltate 
upon which he intends to take a ſecurity, 
and he denies that he hath any, he _ loſe 


his N 


Bait, in his ali it vil "ON neceſſary 
for ſuch' ſubſequent mortgagee, or his 
agent, to inform the prior incumbrancer 
that he is abour to lend the mortgagor mo- 


ney, or otherwiſe he will not on denial lot 
Be. ; | bis 


W 
his priority; for he is not bound to anſwer 
unleſs he knows of ſuch intention, as the 


queſtion may be put, merely to ſatisfy an 


impertinent curioſity, 


Thus, where R had lent money to & 
upon a mortgage of his eſtate, and 7 being 
likewiſe about to lend & money, directed 


Ibbot ſon Vo | 


=, 
2 Vern. $54- 


G to enquire of R, whether he had any 


incumbrance or mortgage on that eſtate, 


who denied that he had, and on a ſecond 


acknowledged that G met him in a public 


| application returned the ſame anſwer; R 


market, and enquired of him what money 
§ owed him, but denied that G informed . 


him J was about to lend 8 money; nor 
did G, on croſs examination, take upon 


himſelf to ſwear he did ; the Lord Keeper 


directed an iſſue to try whether G told the 


| defendant that the plaintiff was about to lend 


money on the eſtate of §. when he enquired | 


what g's debt was, 


And if "IE be Keperel equitable intereſts 


affecting the ſame eſtate, they will attach 
upon it according to the reſpective periods 


2 Vez. 477. 
Ca. Temp. 
Talbot 68, 


at which they commenced; for it is a 
maxim in equity as well as in law, that 


MF Rui prior eſt tempore potior eſt jure.“ 
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Clarke v, 


Abbot. 
Barnard Rep, 


457. Sc. 2 Eq. 
Ca. Abr. 606. 


a Supra, 


| So, where Job Smith and. Samuel his fon 
mortgaged an eſtate by feoffment to Winter, 
and Samuel afterwards died,, leaving Eli. 


zabetbh Smith his heir, who married Thomas 


Bromwich ; Thomas took an aſſignment of the 


in truſi for bimſelf. 
gaged the ſame premiſes to Elizabeth his | 


Afterwards, Thomas deviſed theſe | 


mortgage in the name of Anthony Bromwich 
Then Thomas mort- 


ſiſter. 


_ premiſes to Anthony Abbot, his grandſon, and 
his heirs. At the time of making this wil 


he had two daughters, Anne, married to 


Robert Abbot, and Elizabeth. — Thomas died, 


his wife furviving then ſhe died, and Eliza- 
beth the daughter married Peter Newley, 
A bill was then brought by Peter and Elixa- 
beth his wife, againſt Robert Abbot and Anne 
his wife, Anthony Abbot, and Robert the ſon 


of Robert, praying to be let into a redemp- 


tion of a moiety, inſiſting, that Thomas had 
only a redeemable jntereſt, and no Power to 
diſpoſe of the inheritance ; z and the Court 


5 and Anthony Abbet was permitted to continue 
"0 poſſeſſion until his death. 
Anthony mortg aged the premiſes to Taylor, 
and, in 1724, again to Nicholas, and after- | 
wards made ſeveral other mortgages q 
Nicholas, and then died, leaving Anthony his 
ns RN bop. 


decreed a redemption as to 4 maiety. This 
decree was never carried into execution, 


r 


In 1720, 


Cm ) 


heir at law. Then Peter Newley and Bliza- 
beth his wife, and Anne, who was the widow | 
of Robert Abbot, for divers conſiderations, 
conveyed the premiſes to Robert the ſon of 
Robert and his heirs, who afterwards took an. 
alignment of Taylor's mortgage. In this 
ſame year Nicholas aſſigned his mortgages 
to Clarke, Then Elizabeth the ſiſter of 
Thomas died, having firſt made her will and 
Peter Newley executor thereof, who alſo 
died leaving Thomas Newley executor of his 
will. Then Thomas Newley aſſigned all his 
intereſt in the mortgage to Clarte, who now 
brought his bill againſt Robert Abbot, Anthony 
Abbot, and Elizabeth Abbot, praying that an 
account might be taken of what money was 
due to Robert, on the aſſignment of the mort- 
gage which was made to him by 7. ayler, 
and that the plaintiff might redeem him; 
and that Anthony and Elizabeth might come 

to an account as to the mortgages which 
were aſſigned to him, and be declared to pay 
thoſe ſums to the plaintiff, together with 
the money which he ſhould pay to Robert; 
and, in default, that Anthony might be fore- 
cloſed, And the Lord Chancellor was of 
opinion, that the plaintiff was entitled to 


vithin the compaſs of the former dec ee; 
ind if the Pur had got the legal eſtate 


either 


relief, as far as he could take that relief, * 


( ) 


either himſelf, or in a truſtee for him, ſo 


that he could have brought an ejectment 
and put the defendants to have been plain- 


tiffs here, it might have deſerved conſidera. 


tion, whether theſe defendants would have 
been entitled to have redeemed the preſent 
plaintiffs; but, as the plaintiff had not the 


legal eſtate, and was forced to come into 


equity, he muſt ſubmit to be redeemed by 


Anthony Abbot, and could put no other terms 


upon his redeeming him, than ſuch as fell 
within the compaſs of the former decree. 


His Lordſhip ſaid that * Qui prior eſt tempore 


Potior eſt jure, was a rule that held in equi- 
table as well as in legal rights. That, in 
this cafe, Robert had the firſt equitable 


right, and therefore his mortgage muſt be 


: paid off in preference to that of the plaintiff 
It was true the plaintiff had taken in the 
mortgage made to Elizabeth, the ſiſter of 
Thomas, which was prior to Taylor's mort- 


gage under which the plaintiff claimed, but 
he had no legal eſtate, for want of taking 


in an affignment from Anthony, or at leaſt 

for want of having him before the court in 

. order to have a conveyance ; and therefore 
Di Robert, who had the aſſignment of the mort- 
gage which was made to 7. lor, previous to 


any aſſignment of the mortgage which Clarke 


_ muſt be preferred to him: and his 


Lordſhip 


h 


without bringing the truſtee on that mort= 
gage before the court. 


But this Oey rule icy of an excep- 
tion if any one of the parties hath more 


. be e 

\ 
e 80, in the caſe of Windham v. Richardin | 
c . where the defendant acknowledged 
f. WH the money was not paid by him for a ſtatute 
NE purchaſed in to cover his mortgage, but 
of offered to pay it on the aſſigning the extent; 


in Wi fiir money on their mortgage, and were 
fore entitled in law, by purchaſing in the former 
art= incumbrance: and ſo, having a title both in 
so law and equity, he that had only a title in 
arte equity ſhould not prevail againſt both. But 


Lordſhip faid, that it was never determined 
that a puiſne mortgagee could protect himſelf 
againſt a prior mortgagee, by purchaſing a 
mortgage previous to his, where there was no 
legal eſtate in that mortgagee from whom. 
he took his ſecond affignment, eſpecially 


equity to call for the legal eſtate than the 
others; for he that aan more OY ſhall 


Wyndhan 5 


Infra. 


it was urged, that puiſne mortgagees were, in 
ſuch caſe, protected againſt a former mort- 
gage on this reaſon only; becauſe they were 
alt entitled in equity, by actually laying out 


the deſendant had no title in law; for, 5 
though 


2 Vez. 486. 
Wilker v. 
2 Vern. 608. 
Infra. TA 


Richardſon 
et al. 


4 Ch. Ca, 
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was not aſſigned to him, he not having 


Cole). 
though the ſtatute was extended, yet it 


paid for it, and the plaintiffs offered to 


4 P. Wil. 303, 


diſcharge him of that. But the Lord 
Chancellor was ſtrongly _ them on 


this 5 


Another ground of exception to the ge- 
neral rule above referred to, is ſuggeſted by 


Lord Talbot in the caſe of Tourville and 


Naiſb, where two executors, being alſo reſi- 
duary legatees, one of them for a valuable 


_ conſideration aſſigned over part of his reſi- 


duary ſhare to A B, and then for a valuable 


_ conſideration likewiſe aſſigned over his whole 


reſiduary ſhare to the other executor and 
reſiduary legatee, who, as it was ſaid, had 
no notice of the former aſſignment; where- 
upon it was inſiſted that this legacy of the 


ſurplus was a choſe in action good only in 
equity, and not at law, in which caſe the 
aſſignment which was prior in time muſt 


take place, conſequently that made to 4 B 


would prevail, To which it was replied, that 
though a legacy were a choſe in action, yet 


When it was aligned to an executor, he, 
having a remedy at law, was in a different 


ſituation from a third perſon. But Lord 
Talbot ſaid, that he did not fee any differ- 
ene; for the ching aſſigned was ſtill but 2 


choſe 


381) 

choſe in action, * the executor himſelf 
could not come at, unleſs by action or ſuit, 
either in law or equity; but his Lordſhip far- 
ther obſerved, that it ſeemed, if it had been 
a mortgage made to the teſtator, and aſſign- 
ed by one of the executors to the other, the 
latter might have entered; but in the prin- 
cipal caſe the aſſignment was but of 12000. 
due upon all the mortgages made to the 
teſtator from 4 B the father, and to A the 
ſon, which, not being recoverable otherwiſe 
than by a uit in vit, was s clearly a choſe 
in action. ä 
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It is a rule in equity, that, where ſeveral 
perſons have equal equity, he amongſt them | 
that hath poſſeſſion of the legal fate, may 
make all the advantages of it that the law 
admits of, and thereby protect his title, al- 
though it be ſubſequent in point of time; 
and his adverſaries ſhall have no help in 
equity; for it will not diſarm a purchaſer, 

but, where the equity is equal, will leave 
the law to prevail. 


* 
4 
1 
bt ; 
= q 8 
4 


Thachive, if . be ſeveral mortgagees, Boovey v. 
1 | 3 1 | Shipwick, 
the laſt mortgagee, having lent his money 7 Ch. Ca. 
upon a valuable conſideration, and <8ithout 8 "= 
I $: 
notice, may, by purchaſing in the precedent Grove, 


| I 21 *. 
incumbrance, which carries with it the legal 2 Vers. . 


e/cate, s | Wh 


2 Vez. 573. 
Nagſhaw v. 
Vates, 
* 240. 


x Vez. 5744 


(362) 
eſtate, protect himſelf againſt any mortgagee 
ſubſequent to the firſt and prior to the laſt; 
for then he will have both law and equity 
N his ſide, 0h. 6, oh 


This orivilegs of protection, by purchaf- 


ing in prior incumbrances, originates in 
the particular conſtitution of the legal juriſ- 
diction of this country. It could not hap- 


pen but where the adminiſtration of law ard 


equity was divided among different courts, 


and created different kinds of rights in 


eſtates; and is grounded upon that force 
which courts of the latter deſcription ne- 


ceſſarily and rightly give to the common 
law and to legal titles. For, although they 


break in upon the common law where ne- 


ceſſity and conſcience require it, flill they 
allow ſuperior force and ſtrength to a legal 


title ro eſtates, when not urged to do other- 
wiſe by thoſe motives ; and, conſequenth), 
where this is a legal title and equity on one 
fide, and equity only upon the other, they 
will never ſuffer the ſide, in which hoth theſe 
rights concur, to be hurt by that in which 


one of them only is to be found. 


| "TRAY. Ve 

| Callamy el al. 
Vid. this caſe 
as ſtated 

2 P. Will. 4 


Thus, where $, having granted a rent 
charge for 2000 J. to H, mortgaged the 
„ RNs for 1200 J. to C, and afterwards 

_. thoſe 


( 33) 
thoſe that had C's intereſt, he being dead, 1 Ch. Ca. 
bought in a judgment precedent to the Cure * 


Churchill v. 
grant of the rent - charge; H, exhibited his grobe, 


bill to diſcover what eſtates C claimed, and Se. Nelion 89. 
charged that C had notice of H's rent- 
charge before he took the mortgage. The 
defendants pleaded the mortgage to C, and 
that afterwards hearing of precedent in- 
cumbrances, they bought in a legal title 
prior to the plaintiff's, and offered to affign 
all to the plaintiff, if he would pay what 
was due on the mortgage and on their new- 
acquired title; but, if he would not, they 
inſiſted that they ought not to be obliged 
to diſcover what that eſtate was they had 


—— 


4x ” —— 
— 0 "= * . 
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70 
* 1 

a 
: 64 
bi! 
kf 


: bought in; and that their title ought not 
N obe drawn under examination in equity; 
I and, by way of anſwer, they denied that, 
mY their knowledge and belief, C had any 
. dotice of the rent-charge when he lent the 
ly, 12001. which plea,, c on debate, was allowed 5 
Rs to be good. 
del And this point was fully ſettled in the fol- 
wich lowing caſe by a ſolemn determination by 
_ 1 Hale, who gave it in the name of the : 
* creditors zabula in e, 
rent- | | | | | . | 05 
hi There E being ſeiſed of "Hp manor of V, Marſh v. Lee. 


ard, | of the manor of M mortgaged part of 2 *£*6.337- 
©: | the Ca. 162. 


( 34 ) 
the manor of to B, in 1649, for 1600 / 
and, in 1655, acknowledged a ſtatute to B 
of 8004.- for the payment of 400 J.; after- 
wards, in 1665, E mortgaged both theſe 
manors to D for 7000 J. and then, in 1665, 
mortgaged the manor of J to L for 2000], 
L having no notice of the former mortgages. I. 
coming to have notice of the mortgage to D 
purchaſed in the two incumbrances to B, and 
then /, executor of D, ſued L, who pleaded 
the whole matter; and the Court held, that 
L might make uſe of theſe incumbrances 
to protect his own mortgage, he having 
both law and equity for him. Firſt, he had 
law, for that he had a precedent mortgage 
in 1649, and alſo the ſtatute in 1 65 5, and 
while theſe remained in force, M could not 
come in. Secondly, he had equity, for, 
though he had a ſubſequent mortgage, yet 
it being without notice, ke ought to be re- 
lieved! in Cy 


Anz there; 1 diſtinction between the ef- 
fect of purchaſing in an outſtanding judg- 
ment and purchaſing in a ſtatute; for the 
mortgagee can procure to himſelf, by tak- 
ing in ſuch ſecurity, no protection beyond 
the intereſt to which the owner of che ſecuri- 
ty, aken in, is entitled; therefore as a judg- 
ment cr reditor can extend but a moiety, 3 


$5. 1 wee 


( 385 

judgment will protect but a moiety in the 
hands of his aſſignees; but if the firſt in- 
cumbrance be a ſtatute ſtaple, which at- 
taches upon all the land of the cognizor, a 
ſubſequent mortgagee buying that in, may 
hold all the land, and thereby protect him- 
ſelf, until at law the cognizor of the ſtatute, 
by a ſcire facias ad computandum, has got the 
ſtatute vacated, which can only be upon pay? 
ment of the penalty; for equity will not, in 

ſuch caſe, give any aſſiſtance againſt a third 
mortgagee without notice, until he is paid 

his mortgage as well as ſtatute, 3 


This doctrine of tacking has given riſe to 
ſome nice diſtinctions in the nature of terms, 
and their applicability to this purpoſe, — =» 


| Terms, ſo far as relate to the preſent 
purpoſe, may be diſtinguiſhed into two 
kinds, viz, terms in groſs, and terms at- 
tendant upon the inheritance, : 


„ TE as, 


Terms to attend the inheritance originated 

n the time of Queen Elizabeth, when charg | 
ng lands through the medium of raiſing | 
ms was invented. Then marriage ſettle- 
. m 


( 366 ) 
ments were made, and terms created to an- 
ſuwer particular ends, as to ſecure jointures or 
| Portions, and mortgages were effected by 
limitation of terms; and when the objects 
of ſuch terms were anſwered, it was found 
expedient to take affignments of the terms | 

| in truſt ro ſome perſons to whom the inheri- 
tance was not limited, to protect it againſt 
intervening charges, and then ſuch term was 
conſidered as belonging to the heir, and not 
to the executor, being but as a ſhadow kept 
on foot for particular purpoſes, and has a 


great reſemblance to the caſe of charters 


and deeds which go with the inheritance to 
he heir, "© 


But the practice of carving out terms for 
particular purpoſes becoming general, it 
| followed as a neceſſary conſtquence, that 
fore regulation became neceſſary with re. 
| ſpect to the application of ſuch terms aftet 
the purpoſes of their creation were anſwered, | 

in caſes where they were not aſſigned to attend 
the inheritance; this afforded a ground for 
the interpoſition of equity ; it were plain that 
the legal owner of the term was not intend- 
cd to derive any benefit from it, the Court 
of Chancery therefore faid his conſcience 
was affected, and that ſuch term, though 
1 eee ſhould not enure to his 1 
| F ne 6 


4 387 ) 


it inheritable ; the juſtice of the caſe required 
this: the excluſion of the truſtee from all 
benefit, was clearly in the contemplation of 
the parties. The ſpecific truſt being de- 


clared, by 


truſts declared, could never be intended. 


ceded. 


Therefore, if a man felt in fee of lands, 


et 
d, out faying, that after his debts paid, the 
nd term ſhall ceiſe, or attend the inheritance, 


nefit, but ſhould be a truſt * che creator of 


conſequence, any other purpoſe 
was excluded. The ſpecific purpoſe being 
anſwered, the truſt reſulted, becauſe the hold- 
ing to any other purpoſe than upon the 


Courts of equity, in conformity with the in- 
tention of parties, therefore ſaid, that a term 
created for a particular purpoſe, ſhould not 
be uſed for any other; but when the purpoſe 
was anſwered, ſhould return to him who cre- 
ated it and his heirs, and be conſidered as a 
part of that inheritance out of which it ** 8 


2 Vent. 349. 
raiſes a term for payment of his debts, with- 


for yet equity of courſe ſays, that after the debts 
\at paid, the term ſhall attend the inheritance, 5 
d- becauſe the truſt i is at an end. TD 

urt 

nce 80 2 a man ſeiſed in 1 . 3 
gh term for ninety · nine years, and declares ſome 
he- walt of the term, viz. in truſt for himſelf 
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« 338 ) 


| 10 li, and afterwards i in truft for his wife 


for life, and there ſtops without declaring 
any- farther truſts, it is plain, and has been 


reſolved in equity, that after the truſts that 


are declared ſhall be expired, the term ſhall, 
from thenceforth, 1 attendant b the | in- 


heritance. ; 


This principle, that 3 ry . . 


chared concerning a term determined, the 


Vid. 2 Vent. 
399 or 355. 


term ſhould attend the inheritance once eſta- 
bliſhed, led to another, namely, that if the 


tenant of the ſee made a leaſe ſor years, 
without any conſideration, and continued in 
poſſeſſion, and declared no truſt concerning 
the term, the truſt would be for him end bis 
heirs, a truſt attending upon the reverſion 
and inheritance ; for the res geſtæ evinced, 
that no benefit. was intended the truſtee. 


"hain if a man Gia 1 in fee, make 4 
leaſe for ninety-nine years, without any con- 
ſideration, and continue in poſſeſſion, this 

leaſe will be in truſt for him and his heirs, 
a truſt attending upon the reverſion and in- 
heritance. N 


"oc Adore bg And che caſe is not altered, tho oug 


Sayles, 2 Wil- term taken in be expreſsly limited to the 


Y d 
Belt w. Stam. Owner of the fee, his executors, and ad- 


. ford. . 


miniſtrators. 


And 


| 0 38399 


And if a man purchaſes land, and cher 
the fee in his own name, and an aſſignment 
of a mortgage term in a truſtee's name, the 
term ſhall attend the inheritance, although 


not ſo declared in the aſſignment of it; for 


Tiffin v. Tife 


n, 1 Vern. 1. 


Goodnight v. 


Sayles, 2 Wil 
329. 


the purchaſer becomes both the hand to re- 
ceive and the hand to pay off the mortgage 


though the term itſelf is not extinguiſhed in 


point of law, being in a truſtee, yet it 


becomes attendant upon the inheritance, and | 


muſt follow it in equity, -as if it were 
made wo do oby ann party. 


A feme ſole ſciſed i in * upon her marriage 
with A, made a leaſe to truſtees for 100 


| years, in truſt for her huſband for life, re- 


mainder to herſelf for life, remainder to the 
iſſue of that marriage, remainder to the wife, 


Beſt S. Stam- 


ford, Salk. 154. 


2 > V ro. 520. 


ber executors, and admini iftrators. The * hy 


band died without iſſue, ſhe married a ſecond 


huſband and died, and the queſtion was, - 
whether this term ſhould be attendant upon 


the inheritance, or ſhould go to the huſband 


| a a term in groſs? Et per curiam. It is 


a term attendant; becauſe the truſt for which 


it was created is at an end, the firſt huſband 


s dead without iſſue, 


ce 3 So 
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ford, Salk. 154 


s Vern, 520 
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< 399 ) 
80 it is, white 8 bee raiſed to pay 
- portions, and the portions are paid; or a 


termor purchaſes the inheritance in truſt, 
The term ſhall be attendant. Wy 


Dowſe v. De- And, except as to ereditors, the fans 


principle applies when the fee is placed in 


' truſt, and the term taken by the owner of 
the fee; for in that caſe it has been held, 


that the term in the hands of the owner of 
the "inheritance, a freeman of London, ſhall 


** 


not be ſubject to the cuſtom of London, but 
mall attend the inheritance, though there be 
no e of truſt that it * do ſo. 


And i in wy caſes hoy: the term would 
merge, if the term and fee were in one 
| hand, the term being in another hand, wil 
attend the inheritance, ET 


All terms ſo FR AR "RE as that they | 


would merge if veſted in the owner. of the 


| inheritance, together with the inheritance, 
being conſidered both at law and in equity 
as terms attendant upon the inheritance, 


; ww they be deemed ſo or not; a quel- | 


tion ariſes, whether there be any diſtinction 


between terms limited expreſsly to attend 
the inheritance, and terms attending the in- 
heritance as a reſulting truſt by implication 


of 


= . 
of law, as to the capacity of being made uſe 
of to defend a third againſt a ſecond mort- - 
gagee, where the former is free en the im- 
fe of notice. 


Previous to the caſe of Wi Mougbly © and Willoughby. 


that alchough a ſatisfied term reſulting by 29 275% 
operation of law, might, if got in, be made 
uſe of to protect a purchaſer, a term once 
aſſigned to attend the inheritance, could not 
be ſo applied; for it could not enure to any 
other purpoſe than that preſcribed, unleſs 
ſevered again by the owner of that inheri- 
tance ; but in that caſe Lord Hardwicke ex- 
plained this diſtinction, obſerving that its ap- 
plicability to ſach purpoſe was an unavoidable | 
conſequence of the rule, that © a purchaſer | 
for à valuable confideration, and without eo 
(all not oe hurt in . i 
5 
The ry of the 4 were as follow 


| George — being ſeiſed in fee of 
an eſtate in / (ſubject to a mortgage term 
for 500 years) by articles dated 12th No- 
vember, 1717, made upon his marriage, 

_ agrees to ſettle this eſtate to the uſe of hin- 
bel for life, and afterwards to the intent that 
ha wife ſhould, out of the rents, &c. of part, 

Ces take 


Willoughby, 
Willoughby, a notion generally prevailed, In dar ng Tone 


Fs 
—_ . 1 2 1 8 . 4 EI, TG — 8 
2 * +> 1 > — — > _w_ ff 2 ng 
A OS A 3 „ oo Ac}. 


7 
* . 2 X 
IE n 


r w . 
, «eo = — — 
n * bY ITY Spd» wy, 


"al. 1: hex” 


n yn 
EL ES AE FOR TER. 


— 


1 
. take an annuity of 2504, by way of jointure, 
with remainder, as to the whole eſtate, to 
the uſe of the firſt and other ſons of the mar- 
riage in tail male, with remainder to George 
a Willoughby in fee, with a power for the ſaid 
5 4+,» George to charge the eſtate by will or deed, 
x + with the payment of 3o00!. for the portions 
| + of his younger children. At this time the | 
e lſtate was ſubject to a mortgage for a term of 
= 5 5 years, as mentioned above, which, being 
„ ſatisfied, the ſaid term was by indenture, 
dated 17th Auguſt 1718, aſſigned to Shelling 
and Popham and their executors, upon truſt 
for G , his heirs and aſſigns, to attend the 
5 inheritance. A ſettlement. was made of the 
_ eſtate 14th March 17 18, purſuant to the ar- 
ticles: 14th March 1750, George Willoughby 
made his will, and thereby executed the 
power reſerved to him, by charging the 
eſtate with 3000 J. for the portions of his 
younger children, and afterwards died, leav- 
ing Jans his widow, Ileury his eldeſt ſon, 
three daughiters, and a younger ſon George. 
Henry, having attaincd his age of twenty-one 
ears, and being tenant in tail, ſuffered a re- 
covery, and limited the eſtate to truſtees in 
fee, to the uſe of ſuch perſon and perſons, 
| and for ſuch eſtate as he ſhould by deed ap- 
point. Henry, in purſuance of his power, by 


indenture dated in June, 1751, for ſecuring 
8700 
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870 J. which he had borrowed of Jane his 
mother, Geared the truſtees ſhould ' ſtand 


payment of this ſum and intereſt, The term 
of 500 years ſtill ſtanding out in Shelling 


800 J. of the defendant Cripps, and for ſe- 


curing this with intereſt, by indentures of 


leaſe and releaſe, dated 14th and 15th June 


1752, he conveyed the eſtate in mortgage to 


Cripps and his heirs. The ſame day Shelling, 


the ſurviving truſtee, aſſigns the term of 0 


years to Boot, upon truſt, in the firſt place, 


to protect the eſtate limited to Cripps andꝰ 


his heirs from meſne incumbrances, and, /#Z- 


jeft thereto, to attend the inheritance. It ap- 

peared upon the evidence, that Cripps had 
full notice of the articles and ſettlement, and 
that, notwithſtanding, in the releaſe above 


he took a covenant from Henry that the eſtate 


was free from all. incumbrances except the 
500 years term and the ſeveral meſne afſign- 
ments thereof; but it did not appear that 
he had notice of the mortgage' to the mo- 

| ther, The bill was brought by Jane the mo- 


ther, and the younger children, for payment 


(by fale of the eſtate) of the arrears of her 


jointure, the 30007, to younger children, 
and the 870 J. to the mother, and that then 


accord: ng 


ſeiſed, and the eſtate be charged with the 


and Popham. Afterwards Heury borrowed 
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according to their order and priqtity. The 
defendant Cripps inſiſted that; ung che legal 
eſtate was in Boot, his truſtee, and as he was 
a purchaſer for a valuable conſideration and 
without notice of the firſt mortgage, he was 
entitled to be preferred in payment of his 
mortgage upon this principle, that he had 
both law and equity on his _ and the mo. 
. ther a b 


Land Hardwicke divided t the eaſe into two 
queſtions, the firſt of which is alone neceſ- 
wp fo be noticed at Preſent. namely, 

9 | Whether, this term deln aſſigned to Shet- 
"ly and Popham upon an expreſs truſt, Cripp: 
could, in equity, have the benefit of it to 

| protect this mortgage, if he had had no no- 
tice of any of Gn” 1 


8 * ——ů— —ů—ů— ů ů ů ů 2 2 8 - - — 


This e his Lordſhip Gi: dependel | 
wow three conliderations ; namely, 


Firtt, What is the nature of a term to aty 
1 tend the inheritance ? ? nw 


| Secondly; What kind of's grantee is adi 
1 ae eren of ſuch a term; or, in othet 
Vords, in whoſe hands ſuch a term ſhall be 
aowed ro protect the inheritance? 
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Thirdly, Againſt what eſtate, charges, and 
incurnbrances, the protection ariſing from 
ſuch a term ſhall extend? 


His Lordfhip upon the firſt ſaid, that terme 
to attend the inheritance are the creatures 
of a court of equity, and were invented 
partly to protect real eſtates, and partly io 
keep them in a right channel: here ariſes a 
diſtinction between terms in groſs, and terms 
to attend the inheritance, though at com- 
mon law they are the ſame; for, in equity, 
ſuch a term ſhall be applied according to the 
uſes, eſtates, and charges which the owner of- 
the inheritance has carved out of it. In 
equity the conſideration always is, who has the 
real right in conſcience; and where the termor 
for years is but a truſtee for the owner of 
the inheritance, he ſhall not keep out the 
ceftui que truſt ; and therefore the term is 
liable to all his charges. Theſe terms were 1 
dot known till Queen Elizabeth's time, as 
appears by Pemberton's argument in the 
Duke of Norfolk's caſe; before that time 
the law looked upon them with a jealous 
eye, as they tended to defeat the crown of 
its forfeitures, and the lord of the fruit of 
his tenures. And wherever a term is veſted 
in a ſtranger in truſt for the owner of the inn 
heritance, this court has always ſaid, that it 

octane Bras al 


C63 


mal be liable to and affected by all the in. 
cumbrances created by the owner. Equity 
will unite the term and inheritance to keep 
the property entire; as where he who has the 
einheritance in tail ſuffers a recovery, the 
term will follow the uſes declared upon that 
5 recovery. This doctrine has always had its | 
| Bn full effect in caſes between the heir of the 
* owner of the inheritance, and the executor, 
ven. rag. though a diſtinction as to creditors has been 
made, which is not material in the preſent 
caſe. The following taſes have been cited, 

viz. Tiffen v. Tiffen, 1 Ch. Ca. 49. 1 Vern, 1, 

Beſ v. Stamford, 2 Vern. $20. Prec. in 

Chan. 252. Hayter and Rod, 1 Wms. 360. 

- Whitchurch v. Whitchurch, 2 Wms. 236. 

Lord Dudley and Ward, Prec. in Chan. 241, 

242. Cha. Ca. 160. on Cuſtom of London. 

Theſe caſes only prove this general propoſi- 

tion; namely, That, as between the heir in 

fee and in tail and the executor, this drin 

does take place. The Court ſometimes diſ- 

annexes the truſt of a term to attend the in- 

heritance from the ſtrict legal fee, but full If 

does 1 it in ſupport of the,right. 
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Upon the ſecond conſideration, What kind 
of grantee is entitled to the protection of ſuch | 
a term; or, in other words, in whoſe hands | 
ſuch a term ſhall be allowed to po tl 


Inheritance ?. 1 by WY 


| tw 1 


valuable conſideration, a purchaſer Bona 


| fde, not affected with any fraud or colluſion, 
and without notice of any prior charge; for 
notice makes him come in fraudulently ; and 
in this deſcription of a purchaſer I include a 
mortgagee. If ſuch a purchaſer has no no- 
tice of a prior incumbrance, and takes a de- 
ſective conveyance of an eſtate, and an aſ- 
fignment of a term to attend the inheritance z 
in this caſe, he ſhall have the benefit of the 


term to protect this eſtate, and he may either 
defend his poſſeſſion by it, or he may uſe it to 


recover his poſſeſſion at law, though his ad- 
verſary has the inheritance, which makes me 
fay, this Court often diſannexes the term to 
attend, Sc. from the inheritance, This is 
the meaning when it is ſaid, that if a man 
has both law and equity on his ade, he ſhall : 


not be hurt here.” 


call for the FORE of this term. 


Such a grantee muſt be a purchaſer for a 


Thirdly, 7 


In Mitber v. . addingion, Lord ** 55 2 Vern. 599s 
laid it down as a rule in equity, that where = I. 
a man is a purchaſer without notice, he ſhall et 0. Wo. 
not be annoyed 1 in equity, not only where he 
has a prior legal eſtate, but chere be has 4 
better title or right to call for the legal eſtate 
than the other. So, in this caſe, the de- 
ſendant Cripps muſt have the better right to to . 
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Thirdly, Againſt what eſtate, charges, and 
incumbrances, the protection ariſing from 
ſuch : a term ſhall extend ? 


The anſwer to this + <li may be ge- 
neral. It ſhall extend to all eſtates, charges, 
and incumbrances, created intermediately be- 
tween the railing of the term, and the making 
the parties incumbrance ; but it muſt have 
all theſe previous qualifications : it muſt 
be made bona fide : it muſt have freedom from 
notice; it muſt have the iet and Iaſt right | 

| to call for an aſſignment of the term. It 
was admitted by the counſel, that it would 
| be ſo, where the old term was ſtanding out in 
the original grantee or mortgagee, and had 
never been aſſigned to attend the inheritance; | 
but it was ſaid firſt, that when it has been aſ. 

ſigned upon an expreſs truft to attend the in- 
beritance, it ſpall attend all the eſtates carved | 
cout of that inheritance. Secondly, When a 
term is ſo aſſigned, it becomes and is ſo 
annexed to the inheritance, that i it cannot be 
ſevered from 1 „ 


: This i is an | teat to eſtabliſh a d; hindi 
between a term aſſigned upon an expreſs de- 
claration of truſt to attend the inheritance, 


1 and a term declared to be ſo by the conſtruction 


of this court. Oxwick and Brockett, Abr. Ca. 
Eg. 355, has been cited. This caſe is not 
. SES] 


cn —© 

in the Regiſter's book, and the minutes are ſo 
imperfect, nothing can be collected from it. 
It was argued, that where a term was fs 
ſgned to attend the inheritance, that is 
notice to the mortgagee of certain incum- 
brances: but this is a miſtake; for an af- 
ſignment « of à term to attend the inheritance 8 
generally, is only notice that there is an inhe- 
ritance to attend, but no? that the eſtate is 
bound by any other incumbrance. Such an 
iſſigninent gives a purchaſer zo notice but 
what he las from the deed. But if, in fuch 
aſſignment, it be declared that the term is 
 afligned to protect the »/es of ſuch a ſettlement, 
or the wſes in ſuch a deed, it will be notice 
of the deed or ſettlement, and of all the uſes 
in them, and the purchaſer is bound to find 


caſes wherein it has been aſſigned in this 
manner. Again, it has been aid, that ſuch 
aterm is /o annexed to the inheritance, that 


' WM i wit go along with all the eſtates which are 
be arved out of it; ſo here, in the caſe of the 
fr mortgage, where a new conveyance is 
made of che inheritance for a valuable con- 
1100 Wi fderation, the term will follow it, and the 
de termor will Become a truſtee for the purchaſer. 


| agree this will be ſo ag againſt the grantor and 

lis beirs, and all claiming under him or them, 

ther 25 5 volunteers, « or without : notice; and . 
| 6” 


them out at his peril; and I have known 2 


4 4⁰⁰ * 


he convey a new eſtate of the inheritance, 
the truſt is affected by it; but when a new 
purchaſer for a valuable conſideration, with all | 
the qualifications aforeſaid, gets an aſignment 
of ſuch a term, he comes in a different degree, 
and how can equity take it from him with- 
out contradicting all their rules? It is ob- 
4 jected, that this will leave the inheritance to 
"£0 one way, and the truſt of a term another, 
It is not neceſſary to enter into all the caſes 
where a term to attend the inheritance may 
be diſannexed and turned into a term in 
in groſs. It may be done even where it Is 
upon a contingency (Serjeant Maynard in 
the Duke of Norfolk's caſe.) It may be done 
bo % any ng by e of the * 


It may bs objected, "that, if Wehr term is 
not ſo annexed to the inheritance as to yo 
along with it, it will put it into the power of the 
rruſtee to aſſign it to whom he pleaſes. I 
take this caſe to be the ſame as that of 
truſtees to preſerve contingent remainders. 
If ſuch truſtees join in a conveyance to 4 
Purchaſer for valuable conſideration, who 
has notice of the truſt, ſuch purchaſer i is al 
fected with the truſt; but if he has 10 notice 
the purchaſer ſhall retain the eſtate, but the 
hep ſhall make ſatisfaction, Manſell 


8 2 WW ms. 612. So, here, if the 
> Jens 


( 401). 
ſecond mortgagee bas had notice of the firſt 


mortgagee, he ſhall make zo uſe of the term 
to his prejudice ; and if he had no notice, the 


truſtee who aſſigns it ought to make ſatisfac- 
tion, But, this doctrine would make the aſ- 
ſignment of ſuch term to a purchaſer's own 


| truſtee ſuch, that it would protect him againſt 


| nothing at all; for if, wherever there is af 
charge made upon the inheritance for a 
S valuable conſideration, that draws. after it ſo 

7 much of the truſt of the term againſt the 
" Wl crantor, and then puiſne mortgagee was to 


puiſne mortgagee would never Benn 


erm limited to attend the inheritance, not to 
3" WM 4furb or meddle with it. I have enquired of 
the 


(Mr, Filmer) and find there is no ſuch ge- 
declared it as his opinion ; but, if he prac- 


Where ſuch a term has been aſſigned upon 


It 1 atisfied the 1ſes of that deed have not been 
Wh barred, he may very ſafely rely upon it, eſpe- | 
if the dally in the caſes of purchaſers and mort- 
ſeccid 


take it affeed with that derivative truſt, ſuch 


It was ſaid, at the bar, to be a rule among 
the conveyancers, wherever they found an old 
a very able and experienced conveyancer 
neral rule, It is true, Mr. Ward, of the 7 emple, 
tiſed ſo, hat will not make it a general rule. 


an expreſs truſt to attend the inheritance as 
ltled by ſuch a deed, and the conveyancer is 


S "Th $2 _ gages, 
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gages, where the deeds are always taken in; 
for, if he has the deeds and the aſſignment 
of the term in his hands, they cannot be made 
uſe of againſt him: but this will not make it 
" general rule. Several inconveniences have 
been objected; but all theſe are over-ba- 
lancedby the inconvenience that would happen 
y breaking into the rule, . that a pur- 
caſer for a valuable confideration, and without 
notice, ſhall not be hurt in equity.” Collateral 
warranties, non- claim, deſcents caſt, which 
are the wiſe policies of the law to quiet 
men's poſſeſſions, are grounded upon the ſame 
Principle. Upon the whole, I am of opi- 
nion, that if Cripps had had us notice of 
the jointure, portions, or other incumbrances, 
he would in equity have been entitled & to 
the _— of this term. 


The opinion TON out {by Low Hard: y 
_ wicke on this occaſion, was corroborated by k 
the opinion of the court of King s Bench, in Wl o 


a= Caſe: . 8 


Goodtitle on Fones, ey in 1 fee of an; ages, de- Ml <; 
% >. gon, miſed the ſame, in 1761, to Aubrey, for I of 
na \ nine hundred and ninety nine years, by way 
of mortgage. Afterwards, in 1768, this 

term was aſſigned to Lockwood in truſt for 


Jones, as to part of the lands, and in the 
mean 


£383 ) 

mean time to ; the inheritance; in 
1767, Jones mortgaged to Morgan, and in 
July, 176 95 to David. Both theſe mort- 
gages were in fee. In December, 1769, Jonegy, 
and Lockwood aſſigned the laſt- mentioned 
lands to Morland, his executors, &c. for 


the remainder of the term of nine hundred 


and ninety nine years, in truſt for Sprigg, 
for ſecuring 10,000 /. lent by Sprigg to Jones. 
Afterwards, Jones, by indentures of leaſe and 
releaſe, mortgaged the ſame eſtates in fee 
to rigs, for ſecuring the eee l. 


on the mortgage to Sprige, all proper | 
ſearches weng made on his part for incum- 
brances, and he had all the title-deed that 
could be found delivered to him at the time 
he advanced his money, except the demiſe 
of the germ for nine hundred and ninety nine 
years; Aud the aſſignments of it, which were 
kept in the hands of Lockwoog, on account 
only of containing other premiſes in mort- 
gage to Lockwood, and which were not i 
cluded in the mortgage to Sprigg, nor affights 
ed to Morland, his truſtee, but counter arts 
of them were then delivered to Sprigg. On 
theſe facts the queſtion on an ejectment was, 


whether Morgan and David, or 1 89 85 f 


> ,gauently at the times of the re pective mort- 


4 On the part of en 
contended, that this term muſt be conſidered 
as attendant on the inheritagge, and conſe. 


ges to them, the truſtee of the term be. 
came. their truſtee, and the term could not 
be ſeparated from the inheritance but by their 
conſent. ' T hat if previous to the convey- 
ance to Sprigg, in 1769, Morgen and David 
had brought ejectments upon their mortgages, 
neither Jenes nor Lockwood, his truſtee, 
could have ſet up this term as a bar to their 
ejectments; then if Jones himſelf could not 
ſet up the term, it was abſurd, to ſay, that 

thoſe who claimed under hi _ ight, for 
they could not claim a greater eſtate than he 
had. Then Jones, having parted with the 
Inheritance, had no power afterwards to 
make any appointment of it different] „ His 
power was gone, though it were ch 
by the conveyance of the land. Sed jr 
Aſhurſt, Juſtice, no man ought to be ſo 
rd as to make a purchaſe without look- 
3 fea the title-deeds; if he is, he mult take 
the c nſequence of his own negligence. If 
the $i mortgagee had an ordinary precau- 
tion, he muſt have known that this term 
vas then outſtanding. And if he did knov 
of it, and neglected to take an aſſignmenk 4 
N of it, it was enabling the mortgagor 4 
. 3 „ commit 


commit a frau 4 by mortgaging the late 
eſtate again. By this, thereſbre, he became 
particeps criſnis, and he muſt ſuffer the OY 
conſequences of the fraud; and Sprigg, what 
has got the legal eſtate, muſt be preferred'® 


But it behoves ſuch t aſides to be very 
cautious how they act, 1 upon to 
ſever the term from the inheritahce, leſt 
they inadvertently be guilty of a breach of 
truſt ; for wherever a truſt to attend the in- 
heritance devolves upon a man, every time 

the ceſtui que truſt makes any diſpoſition of 
the lands, either by way of conveyance or 
incumbrance, the truſtee of the term be- 
comes from thenecforward a truſtee for 
the grantee or incumbrancer to the ex tent or 
amount of his grant or incumbrance; and 55 
thereſgre any aſſignment by him of the legal 
eſtate on other truſt than to attend the in- 
heritance, made to any one who has not the 
prior or leading ſecurity or conveyance of 
the equitable eſtate during the term, wòiſß it 
ſuch truſtee can be affected with nodes. 
either actual or preſumptive, be a breach of 


in a a court of ie. 


Therefore, hire ſuch truſtee ſevers a 
term ſo . in order to uſe it as a term 
D d So in 


truſt, for which the truſtee will be anf' te 1 2 


Ws. - þ 
” 'Z N 
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M Fo; to ſecure mortgagees or the ke, he 


a to be ſ@isfied, by the production of | 


4 . the title-deeds or other ſatisfifſſtory evidence, | 
that his reftui que truſt has done no act to 


wid affect the inheritance; for it is to be obſery- by 
ed, that when a truſtee ſevers a term de- | 
ſignated to attend the inheritance without | 
being ſatisfied id this reſpect, he voluntarily . 
takes upon himſelf to do an 4 which may 
vary the rights of thoſe whoſe rights it is bis | 
duty to protect. Should a truſtee voluntarily | 
make a ſeverance in ſuch caſe, after actual 
or preſumptive knowledge, that his ceftui 
que truſt was involved in incumbrances, | 
there can be little doubt but that he would, | 
at leaft, be ſaddled with coſts, which may | 

: prove a very ſerious conſideration to him; L 

it is therefore moſt prudent in ſuch coſe to 

_ decline acting, unleſs upon very ſure grounds, 

if it be not with the direction, and under | 
the indemnity of a court of equity. I 
From what has been obſerved, it ſcems bt 

' prudent for mortgagors, in all caſes where WF ' 
it can be done, to take aſſignments of terms Wi © 
do truſtees nominated by themſelves, rather | 
than to leave ſuch terms outſtanding in ſtran · t 
gers; bur caſes ſometimes ariſe in which this c 
cannot be accompliſhed. Frequently it be- 

DP 


. COINCS impracticable, after a length of time, 


— 0 47 ) 
to tad out the repreſentatives of ſuch it 


the poſſeſſion of the title-deeds, taking par- 


truſt erin, and that by which it is aſſigned, 
A purchaſer for a valuable conſideration, 
having theſe in his poſſeſſion, ſeems to be in 
no great danger from the term being out- 


not to make his purchaſe fraudulent. 

But ſhould a caſe ariſe, in which the non- 
others of the deeds creating the term, and 
the deed aſſigning it, can be accounted for 


in a ſatisfactory manner, either by ſuch pur- 
. Chaſer having had a probable cauſe aſſigned 


Dd4 give 


tees, in which caſe the owner gannot get in a 
complete title. 3 In ſuch caſes the next beſt 
alternative is to be taken, which is to ſecure 


ticular care that he has the deed creating the 


ſtanding; becauſe it can never be ſet up 
againſt him but by a purchaſer for a valu- 
| able conſideration without notice, who gets 
an aſſignment of the legal eſtate in the term; 
and the fact of a purchaſer taking an eſtate 
| without the title-deeds, is, prima facie, at leaſt 
a ground to preſume notice againſt him, if 


poſſeſſion of the ritle-deeds, and amongſt 


him, from whence he may preſume that 
there were no title-deeds belonging to the | 
eſtate, or of an incumbrancer taking his 
eſtate from one who had no right to the ; 
tile. deeds, and who, therefore, could not 


* 


Per Lord 


Supra, 


(48) 


give them up, as a mortgagee of a reverſion, | 


the title-deeds/in ſuch caſe belonging to the 
tenant for life, it does not appear to me, that 
the poſſeſſion of the title-deeds, though com. 


priſing among them both the deed creating 
and the deed aſſigning the term, would be a 
good defence againſt a prior purchaſer or 


incumbrancer for a valuable conſideration 


without notice, who ſhould get an actual 
aſſignment of ſuch term from the perſon in 
whom the legal eſtate therein ſhould be 
wand 


If the: prior incumbrance attach upon 


part of the eſtates compriſed in the latter 
mortgage only, it will not protect more than 
what is compriſed in the firſt ſecurit y. 


| "hw acres, Mortga > twent\ A. and 
Ti * „mortgage twenty co A, 


then the whole to B, and then the whole 


to C, and afterwards C purchaſe in the fill 
mortgage, that ſhall not protect more than 
the twenty acres; but it ſhall protect thoſe 
twenty .acres, ſo as B ſhall never recover 
them, until he pay C all the money due upon 
the firlt and laſt nn | 


ad 6 it was determined; in the caſe of | 
Marſb and ot 8 


Bo, 


( 409) 


all the eſtates compriſed in the incumbrance 
his own debt as for what he paid in the pur- 


chaſe of the firſt mortgage. For, when he 
E hath purchaſed the precedent incumbrance, 


which by no method can be evicted at law, 
cumbrancers in a court of equity ; unleſs 


money due on both ſecurities, 5 


| B a ſecurity out of the manor and rectory 
of V, and afterwards, in 1658, made S a 
ſecurity for money out of the rectory only, 
(S having no notice then of B's ſecurity, 


But, if the prior incumbrance, bought 
in, attach upon other eſtates, as well as 
upon thoſe affected by the ſubſequent mort- 
gage, the ſubſequent mortgagee ſhall hold 


bought in, until he be ſatisfied as well for 


ſhould not be taken away by the meſne in- 


Andghinifore; where D, in 1651, made 


F which comprehendeth more than is con- 
tained in his mortgage, and is forfeited at 
law, it is but reaſonable that the eſtate, 


ſuch perſons do equity, and pay the whole 


Sir Ralph 
Bovey vv. 
Shipwick, 
x Cha. Cab 
201. 
ſupra _ 
1 Eq. Cas 


b | | Abr. 323, 2. 
which was for money alſo) and & hearing 


afterwards of B's ſecurity, bought in a 
mortgage made to D, ſecured upon both 
| the manor and rectory, which was precedent 
to B's mortgage; the principal queſtion in 
the caſe was, whether, as the defendant's 
kcurity was only out of the rectory, and 

| the 


tw). 


FR ſecurity he bought i in was of both the e 
| manor and rectory, he ſhould make uſe of Wl ;, 
V's ſecurity as to the manor, after D's debt Ml , 
was ſatisfied by the profits of the manor and IM ;; 
rectory; or, whether B ſhould not then be n 
admitted to enjoy the manor, his ſecurity WM 1 


: Wyndham 
N gt al”, V. Lord 
Richardſon 
et al, 2 Cha. 
. 213. 


being as well of the manor as of the rectory, 


tisfied? And it was reſolved and ruled by 
Finch, Lord Keeper, againſt the opinions of * 


and & hold only the rectory till he was fa. 


Wild and Twifden, Juſtices, - that & ſhould ot 
hold both the manor and rectory againſt B, hi 
until all due c on both the ſecurities was pot ga 
| him, pl 

So, where R ſeiſed in fee, acknowledged Wl th 
a ſtatute of 10007. to I & in 1663, and, on Ml it 
the 20th of June 1665, mortgaged the ma- ti 
nor of 4 to the plaintiffs A and K, for 20000. co 
and; two days afterwards, mortgaged part in. 
of the ſame to the defendant B, and then the 
died, leaving the defendant H his heir; B, Wl fat 
the ſecond mortgagee, agreed with M, ano- ft 
ther defendant executor of 7 &, to put the 
ſtatute in execution at his coſts, and to pay WI 

M the debt due on the ſtatute, after fuch IM pet 

rime as the ſtatute ſhould be extended, and or 
an aſſignment made thereof by M to B. The be 
ſtatute was extended in Auguſt 1672, The Wy 


Plaintiff bill Was, that on paying the debt on 


the | 


R_ 
K "Ms FR. 


of * 6 
„ + 
; Pha 
8 
* *.* 


Ef 111 * 


the ſtatute, it might be ſet aſide and aſſigned 


to them, and for a decree againſt H to pay 
or be forecloſed of redemption. One queſ- 


mitted to ſet aſide the extent on payment of 


objected, that the defendant B had not, in 
his mortgage made after the plaintiffs' mort- 


- fta 


y And ifa pl incumbrancer or purchaſer 
Neert in a ſatisfied judgment, or a prior ſtatute, 


or judgment, OP: recognizance, although it 
ne de paid off, yet if he can make uſe of it at 


tion was, whether the plaintiffs ſhould be ad- 


gige, all the lands mortgaged before to the 
plaintiffs, but only part thereof, and that the 

| ſtatute covered the whole; and that, although 

the defendant B might, by the purchaſe of ß 
the ſtatute, defend himſelf againſt the plain- 

| tif, as to what was in his mortgage, yet he 

could nor, as to ſuch lands as were not there- 

n. But the Chancellor was ſtrongly againſt 

the plaintiffs on this point, and a queſtion of 

a —_ the caſe went off upon cada 


what was due on the ſtatute without paying 
off the 2000 J. due on the ſecond mortgage 
to B, until the ſtatute was ſatisfied, not ac- 
cording to the juſtice of the debt in equity, 
but according to the extended value? It was 


Edmuns w. 
Povey, I Vern. 


187. 2 Ch. Ca, 
18. Sed vid, 


ardreſs 172, 
[ "IM . 333 3 A . cout. ng : 
2w, equity will not interfere to hinder him. 


8 


* 


(£403 )) 
Sadler, Buſh, So, where the plaintiff was a jointreſs, and 
aver. 3%. the defendant a mortgagee ſtibſequent, who 
had got an aſſignment of a ſtatute that was 
| Precedent to the jointure, but was ſatisfied, 
and extended it on the lands mortgaged; the 
bill was to ſet aſide the extent: but the Ma. 
" ter of the Rolls decreed, that it ſhould not 
be ſet aſide, but upon 9 of 1 8888 
: on 0 vous, 


* A prior incumbrance, fatisfied at law, 

will protect a ſubſequent incumbrancer in 

equity, although no conſideration were paid 

for it; or, if the conſideration were by way 
Churchill v. 


Grove, 1 Ch. of exchange; becauſe, the having the deed, 


Ca. 35. Scat. 4 
fro. ; ales © or an EAT is ſufficient for that put 
Lord Chief Thus Sire: the blantif A 75 600 / 


Juſtice Holt, 
2 Mill «+ af, on mortgage, and afterwards, diſcovering 


| Mt g. that the eſtate was pre-mortgaged to the 
Abr. 323-3- defendant, got in an old ſatisfied term, and 
. then brought his bill to compel the deferd- 


ant to redeem or be forecloſed ; it was ob- 


* 


tween him and the defendant, who was a 

purchaſer) ought to have pr roved the actual 
lending and payment of the conſideration 
ey ſor ſuch precedent incumbrance ; and 


chat the producing the deed, or an acquit- 
, tance 


jected, that the plaintiff, in this caſe (as be- 


nm pr — 


ful 
0 


br. 


Wa 


— — — 2 


r 
tance, was not ſufficient: but the Court held 
that this was not neceſſary. 1 


The law is the ſame; althoughtthe incum- 2 Vern. r59. 
brance, ſet up as a protection, be obtained 9 

by fraudulent means; as, where one, being rene ry a 

a purchaſer, came into a man's ſtudy, and 1 
there laid hand on a flatute that would have 53. Vern. 38. 
fallen on his eſtate and put it in his pocket; C. G8. cn. 
in that caſe, he having obtained an advantage 2 ar pes a 6 
at law, the Court would not take it from him, 3 
though procured ſo unfairly, and by ſo ill a 
practice: ſed quære. 5 05 


=” 5 


But, where the prior incumbrance taken 
in is deficient in thoſe requiſites which are ai 1 
neceſſary to give it legal efficacy, no pro- 
tection can be derived from it. As if a re- 
cognizance, bought in, hath not been en- 
rolled in proper time. © ts 


And though the Court may, on applica- 

tion, interpoſe, and, by their ſpecial order, 

ſupply the defect as to perſons who come 

ſubſequent to ſuch interpoſition, yet it wil! ©, 
not over-reach an intermediate incum. — * 
brancer. e e 


Upon this principle, where a recoggizance Fothergiil 1. 
: 5 EF: | | | endricl | 
was inrolled by ſpecial order of the Court, 2 U 244. 


ill.; 40 
after 9 wor 


" 
*. 3 
Roles, 2 * " - g 


after the time for enrolment had elapſed, and 
it ſo happened that the plaintiff, between 


the date and the enrolment of the recogni- 


Zance, lent money to the conuſor, and took 


a judgment for his ſecurity which was over. 


reached by the recognizance, that being 
made good by the ſubſequent enrolment, 


the Court (the eſtate being in mortgage be. 
fore, and the conuſor having only an equity 


of redemption in him, ſo that neither the re. 
recognizance or mortgage could affect it 
vithout the aſſiſtance of the Court) inclined 
to give the preference to the judgment 


_ creditor. 


i, So, if a judgment be not docketed with- 


| * n the time limited by the ſtatute 4th and 


"9th /Villiom and Mary, c. 20, it will not pro- 


tect a Filſſne incumbrancer, although the 


eigne incumbrancer hath actually notice of it 


at the time of making the mortgage. 


Coles, 7 Vin. 
| Abr, 54. „ 
66:3. oo 2. E. | 
392. 8. 


Thus, where judgment was ſigned in June | 


1725, and a mortgage made to the plaintiff 


who had notice of the judgment in 1728, but 
the judgment was not docketed, as appeared 


by an entry on the margin of the docket, 
until January 17.30; the Maſter of the Roll 


held, . the docket was not good, being 


er the time limited by the 2 
e 


3 755 1 = 
oF 


and that the mortgage had got the prifiGr- 


« ence of the judgment by defect of the docket; 


and, as to the notice, it was not material, 


purchaſers and — \ 


ſer up againſt: purchaſers or mortgagees, or 


they are repreſentatives. - 5 


et al". v. Harrington, which came before the 


lame: however, the. plaintiff entered conti- 
nuance upon the roll regularly, by 


the ſtatute being expreſs, that judgments, not 
dockered, ſhould loſe their preference a8 s to 


But this exceptich as to judgments not 
docketed, is confined to caſes where they are 


heirs, or executors, or adminiſtrators in yd 
adminiſtration of the effects of theſe of whom 


And id it was held in the caſe of Robinſon 


a. V. Har- 


nan miſit 


breve, till Micbaelmas Term 1745, when the — 


Robinſon e: 


Court upon exceptions to the Maſter's re- r. 
port. The caſe appeared to be this: in 
1739 the defendant gave a bond r 400 l. 
to Sarah Green, and, in Trinity Term 1744, 
the obligee brought an action againſt the de- 
fendant upon this bond, who pleaded the 
general iſſue ; and the iſſue-roll, upon which 

| the ſame was" entered, was regularly carried 
in of the term in which the iſſue was joined; 
but the cauſe was never tried, the parties be- 
ing under an agreement to compromiſe the 
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it withdrew his plea and: confeſſed 


judgment. The clerk of the judgments then 
entered up final judgment upon the iſſue- 
roll, but never took any docket of the ſame 


to the clerk of the eſſoigns, which, accord- 
ing to the ſtatute 4th and 5th V. and M. c. 
7, he ought to have done; when, therefore, 
the judgment creditor came before the Maf. 


ter, though the judgment appeared to be 
ſigned 29th May, 1745, he poſtponed it to 
other judgments of 1748, becauſe Mrs, 
Green's judgment was not docketed with the 


clerk of the nc ; 


When the exception to the Maſter' s re- 
pr port came on before the Court, it was con- 
tended, on behalf of Mr. Strafford, as the re- 


6 preſentative of Mrs. Green, that the Maſter 


ought tothe placed her judgment in pri- 


1 ' ority according to the ſigning, and that the 
Narute of the 4th and 5th W. and M. made 


no alteration whatever in priority, as between 


judgment creditor. and judgment creditor ; | 


for the act only faid, © that no judgment, 


e not docketed and entered up in the books 


ec purſuant to the ſtatute, ſhould affect any 


er lands as to purchaſers or mortgagees, or 


have any preference againſt heirs, exec 


tors, or adminiſtrators, in their adminiſ- 
4 tration of their anceſtors, teſtators, or in- 


1 5 OO zelne 


" A 
- - : - 
% | 5 Pie 


tan) 


t reſtates eſtates,” This, therefore, was * 
a caſe within that act; for the great object of 
the ſtatute of Will. and Ma. as appeared moſt 

clearly by the preamble, was to enable 

purchaſers and mortgagees to find out ſuch 

judgments as affected the lands they were 

about to purchaſe or advanee money upon, 

and likewiſe to give to heirs, executors, and 

adminiſtrators, an opportunity of enquiring 

| what judgments were entered up againſt 

their anceſtors, teſtators, or inteſtates, ſo that _ 
they might apply their eſtates and effe æs in Sg 
a due courſe of adminiſtration ; that, at com- 

mon law, judgments did not affect lands and 

tenements; but, by the ſtatute of Weſtminſter 

the 2d, the writ of elegit was given, whereby 

a plaintiff might extend a moiety of the 

lands and tenements, of which che defendant 

vas ſeiſed at the time of the judgment reco + 

vered; that however, as all judgments at 

common law were, by a fiction, ſi: ppoſed to 

be judgments of the firſt day of the term, 

there was no diſtinction reſpecting that mat- 

ter until the time of Cha. 2d, when it was 

enated by the ſtatute of frauds and perjuries, 

* that any judge or officer of any of his 

* Majeſty's courts at Veſtminſter that ſhould 

ſign any judgment, ſhould, at the ſigning 

* the ſame, without fee for doing the ſame, 

* ſet down the day. of the month and year of 
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c ſhould be entered.” And it was farther 


ments, to be charged thereby, ſhould, in 
conſideration of law, be judgments only from 
ſuch time as they ſhould be fo ſigned ; and 


whereof they were entered, or the day of the 


This Stat. 3 
applies to the 


i caſe of pur- 


chaſers. Cre- 
ditors remain 
as before, and 
| judgments . 


5 bdind on 


them from the 
term at which 


they are en- 


tered by fic- 
tion of law. 
vid. Robinſon 
. Tonge, 3 


P. Will. 308. 


e 41 3 5 
* his ſo doing upon the paper, book, docket, 
ce or record, which he ſhould ſign, which 
ce day of the month and year ſhould be al. 
« ſo entered upon the margin of the roll of 
« the record, where the ſaid judgment 


_ enacted, that ſuch judgments, as - againſt 
purchaſers, Bona fide, for a valuable conf. 
deration, of lands, tenements, and heredita- 


ſhould not relate to the firſt day of the term 


return of the original, or filing the bill; any 
law, uſage, Sc. to the contrary, not 
ee 


But, , _ hk at of 88 ſerlel 
all difliculties reſpecting the fiction of Ja 
whereby judgments were ſuppoſed to be al 
of the firſt day of the term, by compelling 
the party to ſet down the particular period 
when the judgment was ſigned, and declar- 
ing that, as againſt purchaſes bona fide ſu 
a valuable conſideration, the lands, tene. 
ments, and hereditaments, to be charoel 
thereby, ſhould be charged only from fuci 
time as the judgment was ſigned; yet, in 8 


much as it did not compel the plaintiff © 
call] 


(ay 


tarry in the Ben roll, Pürchaſer ad 
others, were rendered almoſt ingapable of 


And therefore the ſtatute of 4th and 5th W. 


keted, and entered with the particular offi- 
cers of ſuch court; and that, unleſs they 
were ſo docketed, they ſhould not affect any 


miniſtration of their anceſtors, teſtators, or 
inteſtates eſtates. But this did not take away 
ne right which a judgment creditor had by 


18 of, 


e judgment was recovered ; which plainly 


me of the judgment recovered, and not 
a the ume of the dockecing. For, if 
* . 2 ters 


diſcovering what judgments were recovered. 


and M. c, 20, to remedy that i inconvenience, 
directed that all judgments ſhould be doc- 


nds or tenements as to purchaſers or mort- | 
gagees ; or have any preference againſt heirs, | 
executors, , or adminiſtrators, in their ad- 
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he ſtatute of Weſtminſter to extend the lands 
{ his debtor ; it only laid him under parti- 
ular reſtrictions in particular caſes, which 
Mr. Strafford did not come within the mean- 


9 was farther 88 auc tered, 

at if Mr. Strafford had ſued out an elegit, ; 
a brought an ejectment to recover a 
boiety of the land of his debtor, he might 
ave laid his demiſe on the day on which 8 


Foved that the lands were affected from the 
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Era of 
Huntingdon 
. Grenville, 

Vern. 49. 


profits; which was agreed to by the Court; 


« 40 


fliere had beeri two judgment creditors of 
the ſame day, ene docketed and the other 
fiot docketed ; and the undecketed creditor | 
had got poſſeſſion; by virtue of an elegit, the 


docketed judgment ereditor could not ouſt 
or eject him from the poſſeſſion, till his debt ting 
had been fully ſatisfied out of the rents aud the 


and Mr. Strafford ordered to ſtand in priority, . an e 
according to the ſigning of his Judgment exte 
and his N allowed. | yet, 
| that 
3 FP the montgagee cannot is deprived of WF brin 
the benefit of a prior judgment, bought in, Wi the « 
by a releaſe ſurreptitiouſly procured by the the t 
| Intermediate incumbranc, | 77 
in th 
T hus, where a age mortgagee, having WW the 
notice. that a puiſne incumbrancer hal Wh un 
bought up a ſtatute precedent to his mon-: and 
gage, the conuſee of which was dead, t P*Y" 
out letters of adminiſtration de bonis non to the titlec 
conuſee of the firſt ſtatute, in order to re 3 
leaſe it, and procured the officer of the peu BY 
bag to vacate the ſame; the Court would not dtende 
ſuffer him to profit thereby; but decreed 2 cre 
that the puiſue mortgagee ſhould be reſtorth equa] 
and put in the fame plight as if the ftatut until 
had been ſtill in force, and ſhould go to 1 the 
account upon it; and, if it were already _ br vl 


tisfieh 


( 4) 


| tixfied, or the meſre mortgagee would pay 
what remained due d then he ſhould 


be let in. 


\ 


The advantage to be derived from get- + Vent. 3 


ting in a precedent judgment, depends up 


the different procedure of the courts of law 
and equity, in inveſtigating the account on 
an extent ; for, although lands are generally 
extended at much leſs than their true value, 
yet, at common law, the conuſor, or he 
| that claims under him, has-no relief but by 


bringing a /cire facias ad computand. in which 4 ba b. 
the conuſee does not account according to 


the true value, but according to the extended 
value, and for the whole ſtatute, 


Whereas, 


in this caſe, on a ſuit in a court of equity, 


the conuſor may bring the conuſee to ac- 


count for what he hath actually received; 
and ſhall recover all above the debt, the 
payment of that being all he is in equity . 


n unto. 


But, har the aſſignee of the ſtatute ex- 


tended is alſo mortgagee, and conſequently 


| 2 creditor for a farther ſurn, there he hath 


equal equity on his ſide to retain the lands 
| until he be ſatisfied, both for the ſtatute and 
the mortgage; therefore he will not be 
| brought to account for what he hath received 


Ee 


above 


8. 
n 3 Ak. 518, 
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The Earl of 
Huntingdon 
v. Grenville, 
1 Vern. 52, 
ſupra, 


: then, it will be avo! idable by a ſcire facias ad 
| cemputandum, or by an account to be taken 
in the Court of Chancery, 


: Brace ©. 
Ducheſs of 
Marlborough, 
2 Will. Rep, 
491. 

2 Vez. 662. 
Sed wid. 
Wright v. 
Pilling, 
Gilb. Rep, 
Eq. 15 1. 
de, Pyr. 


Cb. 494. 


above the ſtatute debt, on the extended 


the hands of a puiſne mortgagee, by a ſuit in 
ſtatute and damages, 


cognizance, or judgment, is taken in by z 
mortgagee to defend a ſubſequent incum- 


| tected by it, than until he hath ved {q 
much of the profits as will ſatisfy the ori- 


for he cannot tack or unite this to hi 
judgment, Fc. fo as to gain a preference 


4229) 


value, unleſs he hath received enough to 
ſatisfy his mortgage alſo. Conſequently, if a 
meſne mortgagee would take off a ſtatute in 


equity, the accqunt muſt be, as at law, upon 
the extended value for what f 15 due on the 


AT in buch 4 where a ſlatute, re- 
brance, he will be no farther or longer pro- 


ginal ſecurity, on the extended value: for 


Here we. muſt obſerve the Aline 
between the preceding caſcs, and caſes where 
a judgment creditor, or creditor by ſtature 
or recognizance, buys 1 in a firſt mortgage; 


thereby, becauſe ſuch creditor Cannot be call- 
cas purchaſer, nor hath he any right t0 
the land; he hath neither jus in re nor ad 


rein, and therefore, though he rele leaſe all 
his 


6 3) 


bis right to the land, he may extend it af. 


terwards. All that he hath by the judg- 
ment, is a lien upon the land; but it is not 


certain whether he ever will make uſe 


thereof ; for he may recover the debt out 


of the goods of the conuſor by /cire facias, 


or may take the body, and then, during the 


defendant's lite, he can have no other exe- 
cution. Beſides, the judgment-creditor doth 


not lend his money upon the immediate 


view or contemplation of the conuſor's real 


eſtate; for lands afterwards purchaſed, may 


be extended upon the judgment; nor is he 
deceived or defrauded, although the conuſor 


of the judgment hath before mortgaged his 
real eſtate, as is the caſe of a mortgagee, if 
the mortgagor hath before mortgaged his 
bat to another. 


T hus, bore B mack.” 2 mortgage of TR 
eſtate, and afterwards became indebted to 
H in 601. and then conveyed to S, in trult, 
in the firſt place, to. pay a debr due to him- 
ſelf, and ſubjected thereto all B's other debts 
in average; then $ tendered the money to 


the mortgagee, which the mor tgagee re- 


luled, and afterwards he aſſigned the mort- 
gage to H; then H obtained judgment 
againſt B on his bond for the 60 J. after 
which Fs fold to the plaintiffs, who, not 
E e * having 
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Stephenſon | 
V. Hayward, 


Pre. P: 210, 


Ca). 


haying paid their purchaſe · money, prefer. 


red their bill againſt the mortgagees and 7 


to redeem: and it was decreed that the 


plainciffs ſhould redeem H's mortgage, and 
that the judgment ſhould be paid but in 


proportion; for though H had a title at 
law, and it was inſiſted that chis judgment 
would affect the reſulting equity in E, if 
there was more than ſufficient to pay his 


debts, yet the conveyance made for the p- 


meat of debrs being good conveyance, and 
prior to the judgment, bat, being ſubſe- 


Breerton v. 


Joes, 
. Ca. 


Arr. 328. 70. 


quent, could not affect the clinte, 


So, where A mortgaged nie Mate to B, 
and then aſſigned the equity of redemption 
to C: afterwards D obtained a judgment 


againſt 4, and procured an aſſignment of 


B's mortgage; then C rendered the money 


due on the firſt mortgage to P, who had 


notice of the aſſignment of the equity of 


redemption, | at the time of his purchaſing 


in the firſt mortgage: It was objected, that 


D, having the legal eftate in him by the 


_ aſſignment. of the forfeited mortgage, and 


C having only an equitable intereſt, not ſup- 


ported by the legal eſtate, he ought to pay 


both monies to D; but the Court reſolved | 
that C ſhould redeem, paying only the mo- 
ney due on the mortgage. 


There 


0 a; ) 5 


may be thought to have infringed upon this 
rule, which was, where A, the plaintiff, had 
lent money on ſeveral notes of different 
dares, each of them in words to this effect; 
. Received of 4, I. to be ſecured on 


There is indeed a caſe, in which the Court Matthew u. 
Cartwright, 


2 Atk, 343. 


mortgage of my Stoteball eſtate ;” and the 


drawer had, previouſly to his drawing theſe 
notes, made a mortgage of his eſtate to the 
defendant. 4, to cover the ſums lent on 
| the notes. bought in a mortgage which was 


made prior to the defendant's: and Lord 
| Hardwicke was of opinion, that A ſhould 


thereby protect himſelf againſt the defend. 


ant's mortgage; and ſhould be paid the 
money lent upon the notes, as well as what 
was due to him upon the aſſignment of the 


tuft mor ga ge. 


: Buclekpplac to me that this caſe is clearly 


diſtinguiſhable from the common one of 2 


creditor by judgment, or ſtatute, purchaſing 
in a prior incumbrance to protect himſelf, 


which, as - hath been ſaid, he will not be 


permitted to do; for theſe memorandums 
ſeem to fall, more properly, under the de- 


ſcription of agreements for ſecuring the mo- 


ney lent by mortgage, than of notes for the 
payment thereof; and conſequently, the 
Court, conſidering bat as done, which, upon 


a bill 
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a bill to compel a ſpecific performance of 


theſe agreements, they would have directed 


to be done, looked upon this caſe as not diſ- 
tinguiſhable from the ordinary caſe of a puiſie 


mortgagee purchaſing. in a prior incum- 


8 brance to protect himſelf, 


80 a "PEA pe may, notwithſtand- 


4 ing this rule, be made uſe of to protect the 


-- conuſee, as to a farther ſum lent by him, 


againſt a mortgage, or ſecurity, taken by a 
meſne incumbrancer; for, the conuſee being 
entitled, at law, to hold the eſtate until he 
be ſatisfied his original debt at the extended 

value, the Court will not interpoſe to take 
it from him, when he hath a farther demand: 
| for that gives him an equity to retain it 


25 ; againſt the meſue mortgagee, which the lat- | 


Sir John 
_ Kedworth v. 
Joſias Pri- 


mate, 


| Hard. 318. 


ter cannot over- reach, but on gaining 4 


: greater equity to himſelf by diſcharging both 


Thus, where a man acknowledged a ſta- | 
tute in the penal ſum of 1500 J. for payment 
of $00 /. with intereſt ; and then, it being 


| forſeited, and the lands extended thereupon | 
at a certain annual value, ſettled the ſame 
lands in tail, for a good and valuable conſi- 
deration; ; afterwards he borrowed more 
money of che conuſce, articles haying been 


fr it | 


1 
y 


0 47. d 


mA drawn between them, whereby it was 
agreed, that the ſtatute and extent ſhould 
ſtand as a ſecurity, for the farther ſum bor- 
rowed. The conuſor being dead, and the 
principal ſum of 800 J. with intereſt, ſatiſ- 
fied by perception of profits or otherwiſe, 
the plaintiff, tenant in tail under the ſettle- 
ment, filed his bill to account at the real va- 
lue; but it was held by Chief Baron Hale, 
and all the Court, that no relief could be 
given againſt the penalty of the ſtatute, the 
equity being equal, and the law on the hide 
of the defendant, 


A prior mortgage purchaſed in, will be micheock 

no protection to a puiſne mortgagee, unleſs — : 
it be forfeited ; for, until then, the eſtate = 745 © 
remains, as it was at common law, redeem- © 
able upon e of the condition 15 
* 


— 
* . 
—— NNN ——— T— — 


And: * puifue mortghare; who purchaſer Darcy v. 44 
in a prior ſecurity to protect his own, ſhall 1 . * 41 
not only hold it until he be paid his debt, 5 1. ö 
and reimburſed the money advanced by him FI 
to purchaſe it; but until he hath received 1 


all the money, and arrears of intereſt, due 


on the ſecurity bought in, as well as upon 
his Own, 
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| Goddat v. And, as a puiſne mortgagee may "rack 
| 28 119. à Prior incumbrance, that brings with it the 
Fe. gal eſtate, to his own, and thereby protect 


himſelf againſt intervening charges thereon; 


fo, a mortgagee eigne, having the legal eſtate, 


may tack a ſubſequent ſum advanced by 
him upon the ſormer ſecurity, to his prior 


mortgage, and thereby protect Ane 15 
meſne incumbrances. 


| Blackfione v. Thus, where 4 had: an annuity charged 


Moreland, 
2 Ch. Ca. 20. on the manor of $, and B an eſtate therein 


liable to the annuity, and C an intereſt 
_ ſubſequent | to bath by mortgage; B having 
no notice of C's intereſt, treated with him 


= 


— — » > 7 — — 
N 8 6 PR AP \ 
25 2 ˙ ag e „ ar, oo io: 
* n 7 7 


5 money of him, and thereupon purchaſed 
money lent to the reverſioner, paid 900 J. but 


exhibited his bill againſt A and B, to redeem 
them on payment of their debts; and the 
queſtion was, whether C ſhould pay B any 
more than the mortgage-money he had ori- 


vanced. 


By 4 553: Lager, and the firſt lend money after the þl 
mort- 


in the reverſion in fee, who defired to borrow 
As intereſt, and for that, and by way of 


| there was no more than 500 J. due to 45 


ginally lent, and the 500 J. paid by him, 
which was due to 4? And it was decreed, 
that he ſhould *** the whole ob. ad- 


Shepperd o. So, if there be firſt ae ſecond mon- 


+ er po bond mY 


2. 429 ) 


1 made, taking a ** 48 . ach reſolution | 
, he may tack this to his mortgage to Duckch of | 
_ himſelf againſt the ſecond mort- Mxiborough, 


2 Will. 494» 
gagee, for he hath the legal eſtate and the 2 Nez. 662, 
judgment, which, though it paſſeth no in- ä 
ada preſently, in the land, operas as a 


lien. 


But che farther ſum advanced muſt be to Cooper ws. 
Cooper, 

one who has a right to charge the eſtate in Neiton's | 
' queſtion, Therefore where 7 C, the grand- IO. 
father of C, made a mortgage of lands in fee 
to H, and then having two ſons, A and B, 

deviſed the equity of redemption to = 
youngeſt ſon B, and his heirs, and died; 3 
entered into the mortgaged lands, and en- 
joyed the ſame two years, and then died, 
leaving a ſon an infant. After B's death, 

his elder brother 4 entered on theſe lands, 

and having occaſion for money, joined with | 
the mortgagee in an aſſignment of the mort- 
gage to another perſon, of whom he borrow- 
ed a farther ſum, and which the aſſignee 
advanced, having no notice of the will of 
John Cooper. Then the heir of B came of 
| age, and exhibited a bill to be let into the 
equity of redemption upon the foot of the 

fiſt mortgage. And on his part it was in- 
iſted, that the allgnee could be in no better 


con- 


Thompſon, 


 $mithſon v. 


+4 


tim) 


condition than the mortgagee, ind that, if 


| * had been twenty aſſignments for more 
money, if the mortgagor or he who legally 
tepreſented him had not joined, he ſhould 


not be barred, but ought to be relieved. On 


the other ſide it was contended, that the 
aſſignee was a purchaſer for a valuable con- 
ſideration without notice of this incumbrance 
by the will, and that he had à good title, 
having taken an aſſignment from the mort- 
gagee, wherein the viſible heir of the mort- 
gagor was a party, and therefore, that if the 


heir would redeem, he ought to pay the 


Whole principal ſum and intereſt. But the 
Court was of opinion, and decreed that the 
heir ſhould be let into the equity of redemp- :4 
tion 19217 the 18 5 the firſt gage. 5 


And where 4 had a prior r judgment, 40 


a mortgage likewiſe on the eſtate of B; and 
a ſubſequent judgment creditor, but prior in 


time to the mortgage, brought a bill in 


jo chancery, praying a ſale of the mortgagors 
eſtate, who was likewiſe willing and deſirous 
to ſell; per curiam, here A is not a ſubſe- 


quent incumbrancer buying | in a prior, but | 
is the firſt of the incumbrancers, who has 


| advanced more money on a ſecond incum- 
brance. Where the firft incumbrancer by 


e jucdg⸗ 


(431 
judg ment has likewiſe a mortgage upon the 


eſtate, notwithſtanding there is another judg- 


ment, prior in time to the mortgage, yet if 
the mortgagee had no notice of ſuch judg- 
ment, the creditor upon the ſecond judg- 
ment ſhall not come into a court of equity, 


and pray a ſale of tne eſtate ſo mortgaged, 


vithout paying off the principal and intereſt, 


both of the firſt judgment and the mortgage; 


for it would be very hard, if the defendant 


ſhould be in a worſe condition, with a prior 


incumbrance in his favour, than a mortgagee 
without notice of a prior judgment would 
* I 


Bat: if one WhO leh a firſt mortgage; 
purchaſe in a ſubſequent judgment, without 
the conſent- of the mortgagor, a meſue 
mortgagee, or aſfignee of the equity of 
redemption, will not be obliged to pay the 


d . 
A 
1 E. On. Abr. 
326. 11. | 
Jupra, 226. ; 


money due on both ſecurities,” in order to 
redeem ; for ſuch tranſaction of the mort- 
gagee tended only to load the eſtate, with- 


out the conſent of the owner, where he 
had no proſpect of bovine his own ſecu- 


rity, 


: And, if the firſt mortgagee. hath; notice 
of the! intervening. incumbrance, at the time 


of his lending more money upon a judg- 
ment 


5 


ec 432 ) 


ment or otherwiſe, he will not be permitted 


W to tack them aber * the on 


We 


| Cafonera?P. Thus, where K, having a prior. mortgage 
x . Round of certain lands, where C had a mortgage 


gagor, on a ſtatute; C alledged that K 
had notice of his mortgage, before the laſt 
money lent: K, by his anſwer, did not deny 
notice poſitively, but evaſively; and C 
could not prove notice, until after the lending 


denied notice poſitively, the Court decreed 


4 — e > 3 


ney only. 


2 Ca. Ch. 359. 


119. 


purchaſer, if he had notice of the m/e 
incumbrance, at the time he advanced his 
money on ſuch ſubſequent ſecurity; for it 
- is the purchaſing, without notice, that 
gives him equal equity with the mgſne in- 
cumbrancer; and, if a man will purchaſe 
Vith notice of another's right, his giving 2 
valuable conſideration will not avail him; 
ſor he throws away his money voluntaily 

and of his own free will, 


% 


It 


Prec. Ch. 226. ſubſequent, lent a farther ſum to the mort. 


the laſt money 3 yet, becauſe K had not 


a redemption, on payment of the firſt mo- 


* Atk. 228. And the law is the ſame in caſe of pur- 
1 Ch. Ca. Chaſing in prior ſecurities, to protect ſubſe · 
quent incumbrances; it will not avail the 
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It ſeems, however, that this rule reſpecting Burgh v. 

notice, admits of an exception, where a man 1 Eq. Ca. 
Abr, 320, 1. 

firſt mortgages land by a defective convey- 
ance, and afterwards to a ſecond perſon, by 
an aſſurance that is good and effectual, with 
notice of the former; for, in this caſe, the 
ſecond ſhall prevail notwithſtanding; be- 
cauſe the legal title is, ab initio, in him, and 
equity will not interpoſe to wreſt it from 
him, where both are 5 te * a valuable 
conſideration.” | 
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The following caſe ſeems to have been 

decided upon this ground; for unleſs the 

ſubſequent purchaſer for a valuable conſi- 

deration, who had a complete title in law, 

could be charged with fraud by reaſon of 

notice, there appears to be no pretence upon 

which the prior purchaſer for valuable conſi- 

deration likewiſe, but whoſe title was defective, 

could apply for relief; becauſe, as between 

two purchaſers upon the like conſiderations, 

that which has the complete title in law muſt 
prevail. There Richard Wiſeman, ſon and Ofwick e 
heir apparent of Sir Richard Wiſeman, inter- 45 ws oy 1 
married with Winifred Barringten, entitled to : 1 Abr. 

a portion of 4000 J. and brought a bill . 

againſt his wife's truſtees; whereupon a 

decree was had to pay him his wife's for- 

tune, en making a competent ſettlement; | 
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or, upon failure thereof, the fortune to be 


inveſted in lands by the approbation of the 
Maſter. And, upon the Maſter's report, 
that no competent ſettlement could be made 
by Richard the fon, it was, by choice of 


parties, inveſted in lands of Sir Richard, the 


father, of equal value; part of which lands 
happened to be eight acres of copyhold, 
which, in the ſettlement, were limited and 
declared, apart from the freehold, to be to 


the uſe of the iſſue of the marriage in com- 


mon form, and afterwards in fee to the ſon, 


with a covenant from Sir Richard to ſur- 


render the copyhold. The wife died with- 
dut iſſue, and the ſon mortgaged both copy- 
hold and freehold together, for a valuable 
conſideration, to wick and others, plain- 
tiff, but without any ſurrender. The fon 
died, and the lands deſcended to Elizabell, 

| his ſiſter, and heir at law; then the mort- 
gagees forecloſed Elizabeth, by a decree of 
the Court, and entered and took poſſeſſion; 
to whom, being in poſſeſſion, Elizadeth 


releaſed and confirmed the eſtate in fee. 


Afterwards, Sir Richard, the father, having 
been out of poſſeſſion of the premiſes from 
dhe time of the ſettlement, which was made 


thirteen years before, ſurrendered the copy 


Bold land to the defendant Plumer, for a va. 


luable conſi deration: i Plumer Was admitted, 
5 and 


ca. 
tor 
ar 
cif 
inf 
ant 
dic 


ſec 


def 
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and brought his ejectment; and the mort- 
gigees brought their bills to be reheved; 
which were diſmiſſed by the Maſter of the 


premiſes ; which decree was, on rehearing, 
confirmed by Lord Cowper. 


We muſt here remark a diſtinction that 
hath been taken between the preceding 
caſe, and caſes where the ſubſequent credi- 
tors have demands, which, although 
are liens upon, yet are not conſidered as rea 
cifically charging the lands; as equity will 
inforce a defective conveyance againſt claim- 


be latisfied. 


his point was 2 £ P = as [Lord 
| Keeper Bridgman's time, in the caſe of Burgh 
and Francis, the decree in which cauſe was 
|Micmed by Lord Chancellor Nottinghom. 
F ih 2 


Rolls, on folemn argument, with colts; 
for that the Court would not ſupply the de- 
fest of a ſurrender, againſt a perſon that 
came in by title, upon ſurrender of the fame 


1 here 


Burgh "AL 
Francis, 


3 Bac, Abr. 


643. 


1 Eq. Ca. 


v Abr. 320, 1. 


T of wid. 


2 Will. Reps : 


x Will. 279. 


Ca. T. Fn 


28. ; 
ants of the latter deſcription ; for, as they 
did not originally take the lands for their 
ſecurity, . and come in under the very perſon 
that is obliged in conſcience to make the 
defective ſecurity good, they are conſidered 
as ſtanding in his place, and will therefore 
be 1 until ſuch detective ſecurity 


Burgh v. 
Francis 
Finch's Rep. 
a8. Nelf. 
Rep. 183. 
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There the anceſtor made a defective mort- 
gage in fee for 5007. it being made by way 


of feoffment without livery, and afterwards 


the heir confeſſed ſeveral judgments on bond 
debts due from the anceſtor. And the 
_ queſtion was, whether the judgments ought 
to incumber the mortgaged premiſes until the 
mortgage be paid off? And Lord Nottinghan 
determined that they ought not; for 
that the debt due upon the mortgage did 
originally charge the land, which the debts by 


bond did not, till they were reduced into 


. judgments; ; and. although the mortgage 
was defective in point of law for want of 


livery, yet equity, which ſupplied that defect, 


Br did ſtill charge the land, and it ought not to 
2k in the power of the heir at law to charge 
= hy. acknowledging Judgments in pre- 
i ba to ſuch equity: the rather becauſ: 
the mortgagor had covenanted for him and 
his heirs to make any farther aſſurance, 0 
that when the land deſcended upon the 


heir charged with this mortgage, he was in 
the nature of a truſtee for the mortgagee till 


the money was paid, and could not incum- 


ber it; and though the creditors had not 


any notice of this mortgage, yet they ſhould 
be bound in this caſe; becauſe they were 
not put in a worſe condition than they ought 


to be, namely, to be Poſtponed to the mot. 


| base. 5 


P..* 


( 437) 


Upon this principle, in a caſe where 4 
ſurrendered his copyhold, by way of mort- 

gage for money lent, and the ſurrender was 
not preſented at the next court, according 23 
to the cuſtom of the manor; and then A 
became a bankrupt, and the aſſignees were 
admitted, and brought their ejectment; and 
the ſurrenderee of the copyhold brought his 


Taylor . 
heeler, 

2 Vern. 564. 

2 Salk. 449. 


3 Bacon Abr. 


1 5 80 1 Will. 


5 bill in equity to be relieved, Lord Cowper 
granted a perpetual injunction in behalf of 


the ſurrenderee ; and, although it was urged 
that the creditors of the bankruptcy were 


equally upon valuable conſiderations, as the 
ſurrenderee, and, having the title at law, 


ought to be preferred, yet that argument 


vas over-ruled ; becauſe the other creditors 
of the bankrupt did not lend on the G 6 5 


of the land, as the mortgagee did; a 


cherefore, where ſuch creditors came, a 


the bankrupt, to charge the lands, they 


- ought to ſtand in his place, and come un- 
der the ſame obligation of conſcience to 
make denn the ne e 


And the 1 of this Ae is, that 


where there are two perſons that have equal 
equity (as was the caſe in Ofwick and 
Plumer, both being equally purchaſers of 


the ſame property for a valuable conſi- 


deration) there, thoſe that have the legal 
F f 3 title 
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title ſhall prevail, becauſe there is no 


equity, to take from ſuch perſon the tit; 
that he hath, gained at law; but, if the 
contending parties in equity have not equal 


equity (as was the caſe in Burgb v. Francis, and 
| Taylor v. Mheeler, becauſe the one creditor had 
intended to ſecure himſelf by the mortgage of 
the copyhold, whereas the other creditors had 
truſted merely to the bankrupt” s pei ſonal ſe- 
curity, and, conſequently, had not equal equity 


to have che land applied for the payment 


of their debts, as the former, who looked 


mortgage · deed, making it a ſecurity for far- 


to that in particular) thoſe that have the 


| greateſt equity, ſhall be relieved ; aaa the 
HY 1 8 title. : 


7 ir a clauſe be l in © the fir 


ther ſums borrowed, ſubſequent loans wil 


: have relation to, and be taken as part of, 
5 the or iginal tranſaction; and they muſt be 4 


paid before a ſecond mortgage interyeniag, 


although the firſt mortgagee had notice of 
it at the time of advancing more money, 


” the ſecond mortgagee had notice of the 


Gordon v. 
9 Vol. Vin. 
Abr. 52. pl. 


NN 


* Flapſe f in the firſt Mortgage: a 


Thus, where 4 a his ef ates to 
B for a term of years, to ſecure a ſum of 


"OP: already lent to A. and alſo all ſuch 
"0 


fi 


5 0 439 ) Wk 
her ſums as ſhould hiercafize be lent or 
advanced to him, A4 made a ſecond mort- 
gage to C, for a certain ſum, with notice 
of the firſt mortgage, and then the firſt mort- 


gagee, having notice of the ſecond mortgage, 


lent a farther ſum, Lord Cowper decreed 


that the ſecond mortgagee ſhould not redeem 


the firſt mortgagee, without paying as well 


the money lent.after, as that lent before the 


ſecond mortgage was made; for it was the 
folly of the ſecond mortgagee, with notice, 


to take ſuch ſecurity. 


But, here we muſt particularly attend to 
the diſtinction between notice previous to 


chaſing i in the elder incumbrance; for, a 
he had actual notice of a ſecond incum- 
prior ſecurity to cover his own, becaule that 


of ſo os 


* 


| This 1 however hath its exceptions ; 


from a truſtee, if he hath notice of the 
trult at the time of getting it in. And there- 
Ef4 . tore 


brance at the time of purchaſing in the 


is the very occaſion that ſhows the neceſſity | 


I | Vern. 193, 


mortgagee puiſne will be protected, althovah 


Pye v. 
George, 


protect bi Alf 8 bing . conveyance 


Talbot. 260. 


Sau ders Vs . 


Dehew, 


2 Vern, 275. 


et vid. 


1. 570 
the time of the lending the money by the 


Puiſne mortgagee, and at the time of pur- 


Shields v. 


Atkins, 


3 Atk. 560. 
1 Atk. 475+ 


©: Cited 
Bovey v. 

Smith, 

1 Vern. 149. 

2 Ch. Ca. 


1 


2 Vern. 194. 
I Atk. 475. 


( 


fore where B, being poſſeſſed of a term 
for years, had made a voluntary ſettlement 
thereof in truſt for herſelf for life, remainder 
to J, her daughter, for life, remainder to 


the children of her daughter by her then 
huſband ; and 7, afterwards mortgaged 
the lands in queſtion to &, who pretended 


he had no notice of the ſettlement; 7, in 
the mortgage-deed, being called the daugh. 
ter and heir of B, but that afterwards, 
hearing of it, he got an aſſignment of the 
terra from the truſtees. The Court reſolyed 


that, although a purchaſer might buy in 
an incumbrance, or lay hold Fr any plank 
to defend himſelf, yet he ſhould not be pro- 


tected by taking a conveyance from a 
truſtee, after he had notice of the truſt; 
for, in that caſe, he himſelf became the 
truſtee, and muſt not, to fave himſelf, be 
a e of a breach of e 


Eien a FOR Krieckdy a purchaſer, for full 
| conſideration, with notice of a iruſi, to 
ſtrengthen his eſtate, will not bind the 


ceſtui que truſt, although there be five years 


non- claim; for he, having purchaſed with 
notice, is but a truſtee, notwithſtanding 


any conſideration: paid by him; and ric 


\ eſtate not being diſplaced, the fine can- 
not bar; hut a fine and non- claim will be 


a bar 


ol | 441 ) 


a bar in equity, if a purchaſe kak not 
notice, 


And where the plaintiff's bill was to be 
relieved upon a truſt, and charged the de- 
fendant with notice thereof, and that he had 
procured a conveyance of the lands upon 
which the truſt was had, and that at or be- 
fore his taking the ſaid conveyance, he had no- 
tice of the ſaid truſt. for the plaintiff; the 
_ defendant, by way of anſwer, denied that he 


More v. May- 
how, 1 Ch. Ca. 


34. Attorney 


General v. 


.Gower et al”. 


2 E. Ca. Abr. 
685. 11. e t 
I Atk. 384. 


had any notice of the truſt a? the time of bis 


purchaſe or contract, and pleaded that he was 


a purchaſer for a valuable conſideration. * 


And it was inſiſted that the point of notice 


was not well anſwered, in that the defendant 
denied notice at the time of rhe purchaſe only; 
for, the word purchaſe might be underſtood 


to mean the time when the contract for the 


purchaſe was made, and it might be, he had 


no notice then, and might have notice after, 


before, or at ſealing of the conveyance ; and 
if there was any notice before the convey- 
ance to him was executed, that would charge 


the defendant ; upon which een the plea. 5 


Was over ruled. 


But here we at cbterve, 1 if b 
que truſt, tenant in tail, be the mortgagor, 


Elie v. Ot. | 
borne, 2 Vern. 
754. 1Eq. Ca. 
Abr. 385+ 5 3. 


1 Birkhe id, 
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and join with the truſtees in making the 


2 Ve. 477. 
2 Ch. Ca. 49. 


Wortley v. 


2 Vz. 571. 


ße. 3. Atk. 809. 
.. "I as. 


conveyance, it will be good and valid; 
they being conſidered as truſtees purely * 
the tenant in tail to preſerve his eſtate cy, 
and not to ſtand in oppoſition to him, or 
the ſake of thoſe who. are to come afcer 


him. 


0 So, if the eigne incumbrance be purchaſed 


in, after a decree in rem, by a creditor party 
to that decree, it will not protect him, al. 
though he had not notice of any prior in- 


cumbrance at the time he lent his money, 
as, in this caſe, notice or not is immaterial; 
for the decree binds the purchaſer, and the 
vendor can give no title, when the right ta 
| the land is adjudged to another, and the 
party who gained the ſuir, hath a title, by 
the decree, to carry it into execution on the 
land, into whoſe-ever bands it may after 
wards come. ; 5 


Thus, i in the caſe of Worthy v. Bis Rica 


| where the Plaintiff (after a decree had been 


made in 1748, in a cauſe wherein the plain- 
tiff and defendants, among other creditors, 
were plaintiffs, for the ſale of the eſtate of 


oP whereby the Maſter had been directed to 


enquire into the priority of their demands) 
bought 


© .-<0-08-} 
bought in a judgment given in 1694, and 
made claim before the Maſter, to have it 
tacked to his mortgage and thereby to be 


Matter refuſed to make any report: here. 
ppon rhe plaintiff filed his bill, and one 


mortgage? Lord Chancellor Hardwicke, as 


thought it would be moſt miſchievous and 
pernicious, if the Court ſhould allow the doc- 
trine of tacking to be carried to that extent ; 


rected, and every thing neceſſary to clcar 


, Tected 


paid before the defendants; as to which che 


queſtion was, wherher he could rack the in- 
cumbrance bought in after the decree to his 


to this part of the caſe, ſaid, that there was 

no caſe wherein it had been determined that 

a puiſue incumbrancer, a party in a cauſe, and 

a decree made, in that cauſe, for ſatisfaftion 
of incumbrancers according to their reſpective 
priorities, having taken in a prior to tack to 
his puiſne incumbrance, ſhould be allowed to 
make uſe of it in any other ſhape, than that 

in which the original incumbrancer might | 
uſe it, had no fach purchaſe been made. He 
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firſt, taking it upon the terms of the decree; 
all thoſe decrees, where there were ſeveral 
incumbrances before the Court, a fale di- 


the eſtate, in order to that ſale, proceeded 
on the foundation, that the rights of the pare 
lies were to be taken as they ſtood at the 
time of the decree ; and therefore they di- 
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rected an enquiry into the priorities, What 
then were thoſe priorities? Why ſuch as 
they ſtood at the time of the decree: not 


that afterwards, the priority fhould be va. 


ried, The ſenſe, reaſon, and juſtice of the 
caſe required it ſhould be fo; for otherwiſe, 


if (where an incumbrancer, or an eſtate 


: which was affected with ſeveral charges, 
brought a hill for ſatisfaction thereof, and 
there were all proper parties and a decree for 


it, as between himſelf and the owner of the 


equity of redemption, ſome of the incum- 


brances being prior, others poſterior to his) 


one of thoſe defendants, who happened to be 


prior to him, was allowed to convey to ano. 


ther defendant, who was puiſue to him, it 
would ſhut out the plaintiff after the decree 
made, at which time the rights were conſi- 
dered. What would be the conſequence? 


Nothing could lay a foundation for greater 


cColluſion and contrivance, between the par- 
ties, to exclude each other, than fuch a li 

| berty would, and that to the great deceit of 

-..:* "me plaintiff; for then a man would loſe his 
- coſts by ſuch a proceeding, although he had 

a right to his debt, principal, intereſt, and 
coſts, according to the reſpective priorities; 
that was the direction of this decree : and 
there was a ſufficient fund according to the 
chen right of the plaintiff, to pay all that wa 


due; J 


* 
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doe! but if this were permitted, aſter a de- 
cree was made, two of theſe defendants | 


miglit, by a colluſion, give a third incum- | 


brancer more than his debt, and it would be 
worth while to do fo, in order to exclude 


another, who happened to be a ſecond in- 
cumbrancer. It would be carrying ſecurities. 


to market in that manner, whereby the pur- 


chaſer of them ſhould not only ſtand in the 
place of the party ſelling, but would acquire 


a new equity, which it would be miſchiev- 
ous to allow; and therefore his Lordſhip : 


ſaid, he never was clearer in opinion than 


upon this part of the caſe, as to the general 
right. 


80, where S, a puiſne incumbrancer, after 
me bill brought, and after the firſt decree 
made, and, in truth, after the report, got 


Briſtol ef a . 
2. Ilunger ferd 
et al. 2 New. 


4 5. l 


an aſſignment of an old judgment and mort- 
gage, expecting thereby to gain a preference 


to his debt; the Court held, that the aſſign- 
ment obtained by him being after the decree 
made, he ſhould not profit by it or change 


the order of payment, but ſnould come in 


according to the time of his own incum- 


brance, without regard to the old Judgment 


and wenne. 


And 
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And the law is the ſame as to purchaſers 
incumbrancers who are not parties in the 
ſuit, But who could come in under the decree; 


for they muſt come in upon, and ſubinit 


to, the terms of that decree, though no par- 
ties. 


But a third 1 mortgagee may purchaſe 1 in a 
firſt mortgage, and detend himſelf thereby, 


tec a ſuit be depending between 


RNobinſon v. 


Daviſon et al. 


1 Brow. Cha. 
Tuner v. | 
Richmond, 
Supra, 81. 


: Vid. Worlley | 


i. Earl of 


> n 


3 Atk. 3938. 


_ the reſpective mortgagees. 


Thus, where the ſoon mortgagee filed 
bis bill againft the mortgagor, firſt and third 
* mortgagees to be let in to pay off the firſt 


mortgage, and that then the eſtate ſhould 


be fold, his own mortgage paid, and the 
third be ſatisfied out of the remainder; and 
pending the ſuit the third mortgagee bought 
in the firſt mortgage : it was determined that 
by this he had gained a priority, and ſhould 


be paid his whole mauer before the ſecond 
ee l 


- However, in many caſes a ſuit pending 
in equity againſt land, is a bar to alienation 
for pendente lite nibil innovetur : therefore the 


vendor of lands, pending a fuit in equity 
againſt them, can give no title but what will | 


be ſubject to its iſſue; but it is the pendency 
- | on 


( 447 5 
of the ſuir that creates the notice, for as it 


is a tranſaction in a ſovereign Court of Juf- 
rice, it is ſuppoſed all people are attentive to 
what paſſes there; and to prevent a greater 
miſchief that would arife by people's purchaſ- 

ing a right under litigation and then in con- 


teſt. 


ing to keep part of his eſtate in his name, 
by will, made in 1684, deviſed a meſſuage 


to F, his near kinſman, in tatl male, with re- 


mainder over, and gave his lands in Suſſex 
to his daughter, who warried E; they, with 
C, were ſuppoſed to have deſtroyed the will 


7 F having only one daughter, and deſit- 


Finch . 


Newnham, 


2 Vern. 217. et 
vid. Fleming 


v. Page, 
Finch 320. et 


vid. Herbert's 


caſe, this doc- 


trine of notice 


extended to a 
criminal caſe. 


obtained a decree to hold and enjoy the lands 


| prior to his will to B for 100 J. N pending 
the ſuit, bought in B's mortgage, and pur- 


according to the will againſt them, and all 
claiming under them. The eſtate, deviſed 
to F, having been mortgaged by the teſtator 


chaſed the equity of redemption from D and 
his wife. NM was ſerved with the former de- 
cree, and appeared, and was examined, and 
{ct out his title under this mortgage, where- 
upon F was put to bring his bill to redeem, 
N, by anſwer, alledged, that although he had 
been informed belvte his purchaſc that it was 

4 ES Bs pretended 


| ; N | 3 F. Will. 116. 
after the death of the teſtator. F brought 


his bill againſt D and his wife; and, in 1687, 
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the . to the plaintiff. 


be very inconvenient, if where money is ſe⸗ 
cur ed upon a an eſtate, and there is a queſtion 
, depending in Chancery upon the right ol 
5 or about the money, but no queſtion relating 
to the eſtate upon which it is ſecured, but it 
| be a ateral matter, as to ſay that a pur 


( 


pretended chere had been ſuch will made, 
yet, upon enquiry, he had been aſſured and 
ſatisfied that it was deſtroyed by the teſtator 


in his life-time, and therefore he proceeded 


in his purchaſe, and inſiſted, that the for. 
mer decree, to which he was no party, was 


unjuſt in decreeing the lands to be enjoyed 


according to the will but, in regard he 
purchaſed pendente lite, and with notice that 
there was a will, the Court would not admit 
him to examine the juſtice of the former de- 
cree, or to try at law whether ſuch will was 
cancelled or deſtroyed by the teſtator, but 
declared he ſhould be bound by the former 


proceedings, and decreed the redemption of 


8 where it is STD a decree to account, 
and not ſuch a one as puts a concluſion to 
the matter in queſtion, that is ſtill ſuch a 
ſuit, as affects People with notice of what | i 


doing. 


But no caſe has gone ſo far, and it woul 


0 A * 


chiller, of the eſtate pending, that ſuit ſhould 
be affected with notice by ſuch implication 


as the law creates by the pendency of the ſuit. 


CY 


Thus, where 4 and B were partners, A Mead v. Lord 
Orrery, 3 Atk. 


died having made his will, and deviſed to 


236, et 8. Ee 


his executors and their heirs, ** all his real ibid. 393. 


« and perſonal eſtate, not by his will other- 
« wiſe diſpoſed of, in truſt that they ſhould, 


te tors to make proper allowances for their 


* button made of his eſtates.” A, amongſt 
other things, had a mortgage of 3500/. In 
a cauſe between the executor of B, and 4's 
executors, the mortgage deed was directed to 
be left in the hands of a Maſter in Chancery, 
W till the partnerſhip account ſhould be finally 


I veyed the mortgage to Maſter Bennet, as a 
ſecurity for one of the executors, on his ap- 
pointment to be receiver of another perſon” 1 


children of A, in a ſuit againſt the holders 
Wot the mortgage; by way of ſecytity for the 


adjuſted. Afterwards A's executors con- 


« by charging, leaſing, or ſelling his eſtates, 
« or any of them, raiſe money for the pay- 
« ment of all his debts; and what ſhould re- 
te main, he directed to be divided into equal 
« portions, ſhare and ſhare alike, between 
tt his five children, and left it to his execu- 


* maintenance, until there ſhould be a diſtri-, 


erate. And one argument uſed by che ; 
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due diſcharge of the receivorſhip, was, that 


there wis a ſuit at the time of the aſſignment 


about the mortgage, who was entitled to it, 
and that therefore it was void, as being 
made lite pendente. But Lord Hardwicke 
ſaid, that he did not ſee how this /is pendens 
could affect this aſſignment, unleſs it had 
| been determined that this was the mortgage 


of B, the partner of A, and belonged to his 


| 8 
2 Will , 
492. 


creditors, who were the plaintiffs in that 
"cauſe. But that as it was therein determined 
to be A's eſtate, there was an end of that 


nen, 5 


"Walt in caſe of a al, purchaſer for a 
valuable conſideration, pendente lite, the 


plaintiff will be held to e 1 of his 
own title. 75 ; | 


l 1 a bill. was * by 8 
N againſt C, to have the benefit of a decree, 


obtained againſt L. for the recovery of a 


1 leaſchold eſtate held of the dean and chap- 
1 Saint Paul's; C being a purchaſer of 
this eſtate from I, pendente lite, but, as 
Was proved, for the full value, and without 


any. notice of S's claim, or any actual notice 
of the ſuit : for the plaintiff it was inſiſted, 


| N this purchaſe, made pendente lite, was 


to be conſidered as made under an implied 


and 


( 452 ) 

and conſtructive notice; but the Court ſaid, 
that although, where there was a convey- 
ance made, pendente lite, without any va- 
luable conſideration, and to avoid and elude 

a decree, it ought to be highly diſcounte- 
nanced; and, though the alienation were 
| for ever ſo good a conſideration, the pur- 
chaſe, if made pendente lite, was nevertheleſs 
to be ſet aſide, yet, where there was a real 
and fair purchaſer, without notice, it was 
a very hard caſe, eſpecially in a court of 
equity; and, there being ſome defect in 
part of the proof in deraigning the title of 

§, leave to amend, or make any new proof, 
aſter publication: Was refuſed, and che bill 
diſmiſſed, 


In this caſe, the Chancellor obſerved, Sorrett « 5. 


Carpenter, 


that it was a difficult matter to ſearch for 2 will. Rep. 


bills in equity, or to get notice of them; 2 — 
many ſuch being, after filing, kept in the 3 Au. 243» 
Six Clerks deſk; and that though the Court 

would oblige all perſons to take notice of 

its decrees as much as of judgments at law, 

yet there did not ſeem to be the ſame rea- : 

ſon for obliging people to rake notice of the Po 
fung of a bill. 


And if a purchaſe or — hs * ' 
pending a bill, to perpetuate the teſtimony 
4-2 8 2 of 
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ca) 

ol witneſſes to a will of land, the proceed: 
ings may be read againſt a purchaſer ot 
mortgagee, during the ſuit, although he 
hath not notice either e or implied. 


This rule is 1 upon the neceſſity 
of the caſe; for if depoſitions, - taken in 
ſuck a ſuit, could not be read againſt a pur= | 
chaſer under the heir at law or deviſce, it 
would be in their power to prevent ſuch 
a bill from being of any effect. For in- 
ſtance; ſuppoſe an heir at law (having got 


into the poſſeſſion of an eſtate on the death 


of his anceſtor, and the deviſee, being out 
of poſſeſſion, brought a bill to perpetuate 
teſtimony, and to prove the will) pending 
the ſuit, made a ſecret conveyance to ano- 
ther perſon; ; if the depoſitions, taken. in the 
cauſe could not be read againſt the perſon 
who claimed under the heir at law, the 
whole object of the ſoit would be defeated. 


The caſs wolf be Juſt the fame, i in re- 
ſpect to its conſequences, if a deviſee, having 
got into poſſeſſion, the heir brought a bill of 
this ſort, and afterwards the deviſee made a 
private conveyance: if the heir at law could 
not read the depoſitions which were taken 
in that cauſe againſt a party claiming under 
him, the e the bill W be of no 

manner of effect. e 


„ 


1 


t 353 ) 


ALesordingty, in a caſe where F made Garth v. 


Crawford, 


R 
perſonal eſtate to C and N in truſt, „ ce 


they ſhould ſell the ſame in order to dif. Ward, . 
ſurplus ſhould be diſtributed into three 
equal ſhares, one ſhare whereof was to go 
to C, another ſhare to K, and a third to 
T. Soon after the making the will, J died, 
leaving G her heir at law: K and T were 
Papiſts, but C was a Proteſtant. In April 
1736, 7 mortgaged her intereſt in this 
eſtate to V for 108 J. In May 1736, a 
bill was brought by K. and 7, againſt 
, the heir at law, in order to perpetuate 
che teſtimony of the plaintiffs witneſſes, and 
to prove the will of J. On the 3d of J- 
nuary 1737, N purchaſed of T her equity 
of redemption in this eſtate for 1000 l. On 
the-8th of January following, G put in his 
anſwer ta the bill, inſiſting thereby, among 
other things, that K and 7 were Papiſts, 
and conſequently incapable by the ſtatute of 
11 . 35 to We mY the wall of * 


In wt add G tinnen ſeveral wit⸗ 
ede, to mew that K and 91 were e 


A bil was "FO brought by G: an 
0 K, and 7, and Pie ite againſt V, in 
G g 3 e 


ber will, and ther eby deviſed all her real and Barnardiſton 


charge her debts and legacies; and that the 2 Ack. 275. 
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Ader t to ſet aſide the will of 7, with regard 


do two thirds of her real eſtate, which was 


to be fold, and the money ariſing from the 


fale to be paid to K and T, and likewiſe, 
that X, 7, and , might account for the 
profits of thoſe ſhares. After the anſwers 


to this bill were come in, an order was ob- 
tained, that the depoſitions in the former 


_ cauſe might be read in the preſent one, 
ſaving juſt exceptions ; but, on affering 
them to be read, it was objected on the part 
of If, that they could not be read as againſt 
him, he being no party to the former ſuit, 
his mortgage being made before the filing 
of that bill, and his purchaſe of the equity 
of redemption having been before ag anſwer 


of G came in. 


But FO Dan Chincetics was ref opinion, 
26 that theſe depoſitions ought to be read; 
and his Lordſhip dilinguithed' between the 


mortgage to V, and his purchaſe of the 


cguity of redemption ; for, as to the mort- 
gage, which was ſtated to haye been made 
betcore the filing of that bill, his Lordſhip | 
was of opinion that none of the depoſitions 
taken in that cauſe, could any ways be read 
to affect that; but, with regard to the pur- 
chaſe of the equity of redemption, which 


was made ſubſegdent to . filing the bil, 
e — 


=" 88 at. ———— 


( 455 ) 
taey cught to be read; and his Lordſhip 
faid, that the anſwer not coming in until 
after the equity of redemption purchaſed, 
made no difference, for it very often hap- 
pened by the ordinary indulgences which 
were given to the putting in of anſwers, 
that an anſwer did not come in to a bill 7 
until long after 1 it was filed. . 


But, in general, a bill that cannot be Barvar. Reps 
brought to a hearing, cannot properly create %, 2 E. ca. 
a lis pendens, ſo as to affect a purchaſer, * 
claiming under one of the parties, after 
filing of the bill. 


A; it ſeems, that a decree in a court of Searle v. 


— — 
ar ___ 


£ equity, for money, does not bind a purchaſer we nl 98. 1 4 
for a valuable conſideration, without notice gh, "abr. N 11 

| thereof, any more than a judgment at law; Le Fig „ 13 
for a decree is not of ſuperior force to a 3 Will. 40. = 
judgment; nay, its effect is inferior; and 7 by 4 
where it is ſaid a decree is equal to a judg- 1 6. F 1 
ment, or to be paid equally therewith, this 
muſt be intended only out of the perſonal i #| 
eſtate, for a decree for a debt does not bind © [4-01 
the real eſtate, it acting only in perſonam, 170 K 
not in rem; and the remedy upon a decr ere hi; | 
to affect the land, is only for a contempt, 5 5 5 1 
whereupon the party proceeds to a ſequeſ- 3 1 iy 
vation, and that is but a perſonal procels, i 4 
884 8 151 

14 

x! 1 : 
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CI appears by its falling and W by the 
death of the PAY. 


"A bill of Aer, depending will not 


| prevent even a party to the ſuit, from ſe- 


Hawkins v. 
Taylor et a' 


2 Vern. 29. | 
„ queſtion, ſubſequent to the plaintiffs, and 


curing himſelf, by purchaſing in an incum- 
brance Pg to his own. 


Thus where 0 the defendine in the cauſe, 
having an incumbrance on the lands in 


the bill being agalnſt him and other in- 


cumbrancers to diſcover their incumbrances 


pur chaſed of W, Who was a defendant, had 
the firſt incumbrance, and had aſſigned to 


L Pendenie lite; the queſtion at the hearing 
was, whether the defendant L, Who had | 
* mortgage ſubſequent. to the plaintiffs, 


ſhould help himſelf againſt him by buying 
— W's. incumbrance that was prior to 


8 both? It was reſolved he might lawfully | 
do fo: and the plaintiffs | bill was diſmiſſed 


15 without coſts. 


Greſwold u. 


Marſham, 
pra 117. 


cgquity of redemption, ſuch incumbrances 


Again, if a mortgagee, having had bo- 
tice of incumbrances, and having been ten- 
dered his money, afterwards procures a de- 


cree to forecloſe, and then purchaſes the 


will not be affected by the decree, 


f 


If 


EE 2 ˙ 


7 — 


= My muy 56 
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If a mortgage be made, and afterwards ee v. 7 

a . commiſſion of bankruptcy be taken 2 Vern. 156. 1650 
out againſt the mortgagor, and the com- 1 Y 3 
miſſioners make an alignment of the eſtate; 1 i ; 
and then money be lent to the mortgagor 5 
on a ſecond mortgage, the mortgagee having 15 
no actual notice of the commiſſion, in ſuch _ . 
caſe, although the puiſne mortgagee purchaſe —- / 118 
in the firſt ſecurity, yet it will not protect 1. 
the mortgage ſubſequent to the commiſſion ih 
of bankruptcy. The reaſon for which I ap- wn 
prehend, is, that a commiſſion of bank- . 
ruptey is an act of public notoriety, by I; 
which all men are bound, on che ground of VE 
ae notice. 8 lb 
And e it ſeems as l Ga VF 
purchaſer ſhould be denied the benefit „nit. 


protecting himſelf by the purchaſe of a „ i 3 
prior incumbrance, after a commiſſion of — 9 
baukruptcy ſued out, and before the aſſign= 
ment of the effects, as after a decree; far 
a commiſſion of bankruptcy is a public act 
of the Court, and operates as a decree in rem; 
in which reſpect it differs from a decree 
for money, or a judgment on a perſonal 
action, and, though an ex parte proceeding 
at firſt, yet, if it be not aſterwards ſuperſeded, 
the property of the bankrupt is thereby 
determined to belong to his creditors in an 


equal 


SI, 


equal proportion; „ according to their ſe. 


0 458 5 


veral demands; and it differs from an ad 


of bankruptcy, which is of ſo ſecret a na- 


ture, that it is impoſſible to be known, and 
has no vilible operation oy hn with 


a commiſſion, 


Sel. Ca. Chan. 


In all caſes of a plea of a purchaſe or 
marriage ſettlement, notice muſt be denied, 


though not charged by the bill; and it will | 
be ſufficient to deny it, either by the plea 
or anſwer, notwithſtanding the objection 


that it ought to be in the plea, ſince all 


the defendant has to do, is to prove his 


' plea; for he is not to prove a negative, vis. 
that he had no notice. However, it ſeems 


beſt to deny notice, boch in * and an- 


ſwer. 


Caſon et al.“ 
. Round 

et al”. . 
Nee. Ch. 
N 

2 Vent. 367. 
2 Vez. 450. 
2 Ch. Ca. 73, 


Jones . 
Thomas, 

3 Will. 243. 
| Vid. ire, 
_ Kelfal . 


: Bennet. 


Pe if b n 80 poſitive 


denied in the anſwer; for, if it be only 
evaſively denied, the Court will decree a 
redemption on payment of the money only 


which was 3 . PETITE, 


5 But, in general, in a plea of a purchaſe, 
1 it is ſufficient denial of notice to ſay, that 
at the time of the purchaſe he had no no- 
tice, without ſaying, or at any time before; 
for, notice before, is notice at the time of 


the 


6 
' 


( 459 ) 
the purchaſe, and the party will, in fuch 
caſe, on its being made appear that he had 
notice - rant be liable to aha convicted of 
pony” | 


Ha punbaler has notice bete the exe - Wigg v. 


cution of the conveyance, it will bind him, Wiss, x Ak. 


38 
although he had no notice before he had paid 7 


his mauer; for it is all but one tranſaction. 


It is a rule of the Court of Chancery, Senhouſe w. 
where the plaintiff charges not only notice 12 450. 
in general, but alſo ſpecial facts and cir- 
cumſtances, that they muſt be * as well 
as notice in * 


Eo notice be denied by the anſwer; 1d 1 ver. 66. 


proved by one witneſs only, this is not ſuffi- Banks e g. 


Boakes, 


cient to decree upon, and the bill muſt be Prec. Ch. i. 


n. 


Bur this rule 1916 of ſeveral diſtin&tions, mid. 
as, although, where the defendant's anſwer is 

a clear denial of a fact, which is proved only 

by one witneſs, the Court will not decree 
againſt the anſwer; yet, where it is not a 
Pofitive denial of the ſame fact, but admits 
of a difference (as, where it is only a 
denial with reſpect to the defendant himſelf, 
and admits the fact as to another, which will 
"”"—_ 
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| equally affect the defendant) the Sin, « on 
the evidence of one undouhted Witneſs, 


will decree againſt the anſwer, Thus, where 
one only denies perſonal notice, which is a 
negative pregnant, that ſtill there may be 


aotice to his agent, which is a fact equally 
material, the anſwer will not be good. 


Arnot v. 


1 Vez. 95. 


Sir T. Janſen - 


v. Rany, 


+. Atk. 141. 
Walton v. 
Hobbs, 
2 Atk. 19. 


So, if the anſwer be not ad dem, as if the 


charge be poſitive, and the anſwer only 70 
belief, that not being ſufficient to contradict 
What is Po itively. nah the rule does not 


n 


And, where there are a great many con- 


curring circumſtances that ſtrengthen and 
ſupport the depoſition of the witneſs, ſuch 
caſe does not come within the before-reen- 


_. tioned rule; for the oath of a man, with 
circumſtances corroborating it, is better than 


| Bifcoe, 
1 Vez. 97. 
Pember v. 
Mathers, 
| Brown's Rep. 
| | Ch. 52. N 


that of a man whoſe teſtimony i is not o ſup- | 


| Pete, © 


And if, upon ths whole, os evidence is 


. not ſufficiently clear, whereupon to make 2 


decree, it may be ſent to law to be tried 
upon an iſſue, in which the circumſtances 


2 may be inveſtigated by the] jury. But where 
the defendant in expreſs terms negatives tle 
allegations of the bill, and the evidence is 


eng 


tm" ©*A, __ 
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F, ST 
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negatiyed, and there are no corroborating 
circumſtances, then the court will neither 
make a decree, nor ſend it to a trial at law. 


On pleading, that the defendant is an in- 


cumbrancer for a valuable conſideration with- 


the purchaſe of the prior incumbrance was 


ſtating the particular lum, 


P—_—— — PR „ . 


CAP. 


al one. perſon, afficming what has on o 


out notice, it is ſufficient to alledge, that 


made for a valuable conſideration, without 
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Wayland, £ 
Gouldſbo- 
rough. 147, 


caſe 67. 


— 


Wildgooſe » "Y 


St Notice erpreſs and implied; 


OTICE is of two kinds. Pirſt, actual 


notice, as where a man is party to a 


deed, or has notice of it e ſerved up- 


on him, or c the UNE 


founded upon ſomething certain and cir- 
| cumſtantial : Thus, es onecame to a ven- 


dec, and ſaid to him, © Take heed how you | 


e buy ſuch land, for 4 hath nothing in that, 
cc except upon truſt to the uſe of B;” and an- 


other came to the vendee and ſaid to him, 


e It was not as he was informed, for A was 


* ſeiſed of this land abſolutely,” by which the 


vendee bought the land; the queſtion was, 
125 whether the firſt caveat given to the vendet 


was a ſufficient notice of the truſt or not! 
The 


= 


But the charge of Ae notice muſt be 


=. 


b. 


Ca] 
The Lord Keeper ſaid, that it was not; for 
flying reports were many times fables, and 
not truths; and if this ſhould be admitted 
for a ſufficient notice, then the inheritance of 
ONE man eren eaſily be ſlandered. 


| Secondly, Puifanptire notice, which is a 
concluſion of law (where, by the exerciſe of 
common diligence, without any extraordinary 
precaution, a man cannot but acquire a 
knowledge of a fact) that he hath notice 
thereof, although no actual proof of notice 
be exhibited * him. N 


{ 


mortgaged to J S, who was admitted by B, Pr. Gib. 


the ſteward of the manor ; and afterwards A 1 118. 


admitted by B; and then @ mortgage to B, 
who bought in F S's ſecurity ; it was de- 
creed, that B ſhould not poſtpone C; be- 
cauſe it is preſumed, from the mere act of 
admiſſion, that a man of ordinary diligence 
and underſtanding, being ſteward of the 
manor, when C was admitted, muſt know, 
or have notice of the ow mortgage t to C. 


N a 8 cannot bs out a title, : Ch. Ca. 
246, 


Fa. 8. 
terial to it; he will not he deemed. a pur- + Ne 
chaſer 291, 


— .. MD Bro nn 


Thus, ew; 4 a delle in he; Ruder xx 


. 4m if. r 


Ca. . : 
made a ſecond mortgage to C, who was alſo Abr. 615. 11. 
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but by a deed, which leads him to a fact ma- Gib. Rep. 
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Dunch v. 


* ol 


Drapers 
Company v. 


Yardly et al. 


2 Vern. 602. 


premiſes to L; the Court held the fine and 
non: claim was no bar to the legatees; for 
* having no title, but under the will, it 
Was implied notice to al Purchaſers under 
e Ws: ) of | i 


: Dunch. v. 
Kent, 1 Vern. 5 


{ and his heirs (on which was five years non 


che crown, by patent iſſuable out of the ex- 
ciſe upon ſpecial truſt, that all ſuch of the 
creditors of B, as would come in within 4 
. twelve-month, and accept a ſhare of this an- 
nmual ſum proportionate to their debts, ſhould 
have the ſame aſſigned to them; and 4, al- 
ter the year, aſſigned part thereof by inſtru⸗ 
ments which purported to be in conſidera- 
15 tion of _ debts due and owing from H, but 
1 were 11 truth for A's own. debts, and the 


193 


chaſer withour? notice of that fact, but will 
de preſumed cognizant thereof; for it is 


deemed groſs n that he Nx not 


after it. 


— 


Thus, where B deviſed to F in tail male, 


and if he died without iſſue male, to Yin 
tail male, but ſubject to two legacies of 5000. 
and 1000/7. to the Drapers Company; and 


Z afterwards: levied a fine to the uſe of him 


100 l. per annum to $8, and mortgaged the 


So, where an annuity was granted to 4 by 


4 | | aſſig gnees 


dle 


to 
WI 


[6 46s )- 
aſſignees had afterwards afigned the ſame over 
to others; who claimed, as purchaſers, with= 
out notice, for full and valuable confidera- 
tion. It was held, that although all the cre- 
ditors of A did not come in within the year, 
yet this patent was in truſt for them, and not 
convertible to other purpoſes ; and that thoſe 
who purchaſed of the aſſignees of A, came in 
under the Letters Patent, in which the truſt 
was mentioned, and ought to have taken no- 
tice of it at their "_ 9 ( 0 


And 1 purchaſers alſo are taken 
to have notice of the contents of a deed or 
with if wy muſt eral under i it. 


15 16 A makes a clitrexttics. 6 B, with Moore v. 


wards, limits other uſes ; if B diſpoſes there- 34%: 
of to a purchaſer, a ſubſequent purchaſer 
is intended to have notice of the will, as 
well as of the power to revoke; for no title 
can be made to a purchaſer, but by the con-. 
veyance which contains "We e of revo- ij 
cation, 4 | | 


Smith, 


therein contained, that had lain dormant for Ca. 134 
„ # 5 many 


Bennet, 
power of revocation by will, and, after- „ Ch. 5 


But in the caſe of Bovey v. Smith, a will Boer v. 
as not ſuffered to be ſet up, as preſumptive 7 Vern: =o 
potice to defeat a tranſaction, by a truſt Sc. Cb. 
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(466) 
any years, after a fine, and where there 
was room to preſume, that other truſts wete 


appointed. In that caſe, B, the mother of 
A, being in Holland, and having a ſeparate 
_ eſtate, about forty years previous to the time 
of filing the bill, made her will in Dutch, 
and thereby deviſed houſes to V, her huſ- 
band's ſon by a former wife, and to other 
truſtees, in truſt far ber four daughters and 


their children, and ſuch of their children as 


ſhould be alive at the laſt, and, afterwards, de- 
clared the truſt of all her eſtate, thereby un- 


diſpoſed of, to be for her and her heirs. 


The Anti; e that the de-. 
vife carried the inheritance of the houſes to 
the daughters, ſold ſuch inheritance in 1652, | 


for a good and valuable conſideration, and 


i diſtributed the money, ariſing from the fale, 
- equally ene them. 15 


I PROT to RES conveyance, and made 


no claim, nor pretended any right to the 
houſes; a fine was levied of them, and five 

years afterwards , the truſtee,” for a full 

| conſideration, purchaſed them back to him 

ſelf and his heirs. Then 4 having taken 

_ advice on the will, and conceiving the 
daughters took only an eſtate for life, ex- 
hibited his bill againſt &, who now ſtood in 

es "8 Bas WE 
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( 46 ) 


the place of W, the truſtee, bs have an 1 exe- 
cution of the truſt; and the lands decreed 
to him. Two decrees had been for the 
Rm” 2 


One point Auel was, that it was im- wid. 
poſſible any one ſhould come at the land 
without having notice of the truſt, ſor they 
muſt purchaſe under the will; and all their 
title was by the will by which the truſt was 
created, and every man that had notice of 
the will, muſt; at his peril, take notice of 
the operation and conſtruction of the law 
upon it: But the Lord Keeper ſaid, this 
was an application, after one and thirty years 
poſſeſſion, to affect an eſtate with a truſt, 

_ notwithſtanding a releaſe and fine, and that, 
upon a ſuppoſal that B had made no other 
appointment (as ſhe had power to do by the 
deed) and which, after ſo long a poſſeſſion, 
it ought rather to be preſumed ſhe had done; 
and alſo upon a ſuppoſal, that this was a true 
copy of the will, This was only a tranſla- 
tion; the original was loſt ; the difference in 
point of tranſlation between children and il 
ſue was nice, and the queſtion was, who 
ſnould ſuffer ? For the defendant was a pur- 
chaſer, and had paid a full conſideration, and 
was here to be affected with a notional no- 
tice 8 the plaintiff ſtood by all the while 
_ h 2 and 


( 465 3 
and was ſilent, and, at beſt, paſſive in the 
breach of truſt. That, therefore, though it 
was hard to diſmiſs the bill after two decrees 
. for the plaintiff, yet his Lordſhip was not 
 farisfied he could ICIS | it toe — and the 
bill was diſmiſſed. 


1 Vez. 113, SO, likewiſe, his ot admits of an ex. 
| ception, in the caſe of an aſſignee of the eſtate 

of a teſtator, under an aſſignment made by 

the executor; for he will not, in favour of 

. creditors or reſiduary legatees, be preſumed 

to have notice of what is contained in the 

will of the deviſor; becauſe, whoever takes 
any thing from an executor, muſt always do 
it with notice of a will; and therefore, if this 

| __ dodtrine of the will being notice to the aſ- 
j esgnee was to prevail, no perſon would dare 
EV to purchaſe, or take an aſſignment from an 
© executor, Beſides, it would be unreaſonable 

that a purchaſer ſhculd take upon him to 

19 make out the account, as to the quantum of 

dhe debts or aſſets, when he is not entitled to 

Vöw—n have the vouchers for that purpoſe. - 


Mead v. [Thus where MM, vid a mortgage of 
3 : 35001. made his will in 1712, and deviſed | 
wo 2 * 19, 1745s all his real and perſonal eſtate, not by his | 

. Corbett, wall otherwiſe diſpoſed of, to his executors oy 
. truſt, in the firſt Place by charging, Y 


leaſing, 
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leaſing, or ſelling thereof, or of any part 
thereof, to raiſe money to pay his debts ; 
and then to divide what ſhould remain, after 
payment thereof, in equal proportions be- 
tween his five children, and appointed his 


Burting v. 
Stonard, 
ibid, I50. 


wife, his eldeſt ſon J M, and another per- 0 
ſon, executors, and died, leaving his widow | 
and five children; and, after payment of all 


Ms debts, a large ſurplus remained to be 


divided. J M having been appointed, in 
1726, receiver of all the rents and profits 


of the real and perſonal eſtates of E, pro- 
cured a deed to be made, to which the other 
_ executors were parties, reciting, that there 


was due on the mortgage 9000 l. and that 
the ſame was the proper money of I M. 


and aſſigning the mortgage and all due 


thereon to B, his heirs and aſſigns, with a 


proviſo to be void, if 1 M faithfully ac- 
counted with B for what he ſhould receive 
from the eſtate of E. I M afterwards died 


" inteſtate, without accounting with B, and 


greatly indebted to the eſtate of E. A bill 


was then filed by the plaintiffs, two of the 
children of M, againſt the defendants, the re- 
preſentatives of E, to account for what they 
had received on the mortgage, and to de- 


liver up the deeds and writings relative 


| therets; and one queſtion was, whether the 


plaintiffs, as reſiduary legatees of M, were 


Hh 3 OLD entitled 
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entitled to be ralioved againſt the alignment of 
| the mortgage, and to have an account; or, 
" id the repreſentatives of E were en- 
| titled to retain the aſſignment? And this 
turned upon the point, whether the aſſignees 
of the mortgage were to be conſidered as 
having notice of the truſt for the benefit of 
younger children? And the Court held, the 
bare point of notice of the will, in 1 this caſe, 
Was not ſufficient, 


Vugent ©: „ So, Where an executor aſligned « over 2 
nord. | 


1 Atk 46 3. mortgage term of his teſtator to A, as a 


2338. Se. ſatisfaction of a debt due to 4 from himſclf; 


2 Vez. 269. 


E wer v. Cor- it was objected, in favour of the daughters 


bett, 2 P. 
Will. 149. of the teſtator, who were creditors under a 


5 mae. 4 P. marriage ſettlement, that the aſſignees took 


Wil. 159- this aſſignmient with notice that it was the 
teſtamentary aſſets of the teſtator. But the 
Court held the alienation d to be good. 


Fa 


D 


Pot if ſuch 8 from an executor, - 
3 expreſs notice of a debt due from the 
teſtator ſtill unſatisfied, and there be a con- 
trivance between him and the executor to 
defeat a juſt debt, ſuch a tranſaction will be 
void againſt creditors, and the e il 
be held Ladle. 0 5 


Thus, 


Thus TION g, 56 indebted to C on 8 * 
ponds died poſſeſſed of a great perſonal 2 Vern. 66. 
eſtate, and made executor and deviſee, A 
who waſted the eſlate; D having notice of ae ge 
C's debt, bought a leaſehold eſtate of V, Faroe lar 
by diſcounting 2007. due from H, 5 50 l. ther the fads 

warranted the 

due from W, and by payment of 150 /. in application Of 
money: on a bill filed by C to have ſatiſ⸗ N Wen, 

faction for his debt out of the leaſchold eſtate, 5 

being part of H's aſſets, the queſtion was, 
whether this was a good ſale to bind a cre- 

ditor ? And it was held it was not, for D- 

was a party conſenting to, and contriving, 


a devaſtavit. 


80, where 400 nenten of an aten! in truſt SES 
for payment of debts, mortgaged the eſtates 1 Vez. 21 
to one of the creditors, with notice; and the 
queſtion was, whether ſuch creditor ſhouid 
retain it by way of ſecurity for his own debt, 
as well for the old debt, as for the money 
lat tely advanced? The Chancellor was of 
opinion, that, though the general rule was, 
that a purchaſer or mortgagee need not ſee 
to the application of the money, where tiere 
was no ſchedule of the debts, yet this rule. 
was never carrigd fo far, as to put it in the 
Power of the deviſce | in truſt, or of the heir 
at law, who in equity was conſidered as a 
truce, to fayour one creditor, which would 
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be the conſequence if this was allowed. Such 
creditor as to his old debt, could not be put 
into a better condition by taking the mort- 
gage, but muſt come in, pari paſſu, with the 

reſt of the creditors; for the eſtate was a ſe- 


curity in the hands of the truſtee before, and 


ſuch mortgage only operated to change the 


_ courſe, which the Court would not ſuffer the 
_ truſtee to do, conſidering the giving prefer- 
- ence to one creditor, as a fraud, which the 


Court would not allow. 


; 1 fa deed, by which a prior charge is made 
upon an eſtate, be delivered, among other 


papers, relating to the title thereof, to an in- 


Ferrers v. 


Cherry et ab. 
2 Vern. 384. 


tended purchaſer, he will be taken to have 


notice of the prior incumbrance; it being 
neceſſarily preſumed, that ſo material a cir- 
cumſtance could not eſcape his notice, or, 
if it did, it muſt be through groſs neglect. 


Thus, where the plaintiff's father and mo- 
ther fold an eſtate to C and his heirs, which, 


_ purſuant to an agreement made on their 


marriage, had been ſettled on the plaintiff's | 


father for life, part on the mother for her 
jointure, remainder of the whole on the firſt 
and other ſons in tail male; and the convey- 
ance was made by deed and fine. C, upon 
his purchaſe, took in a raortgage- term, which 


Was 


„ 

was prior to the ſettlement, entered and af- 
terwards ſold the eſtate to H and J. It ap- 
pearing, by the proofs in the cauſe, that C, 


the firſt purchaſer, had notice of the ſettlement, 


and that the ſame, amongſt other writings, 
were delivered to him, the Court decreed, 


that C ſhould account for the conſideration 
money, for which he fold the eſtate, with in- 
tereſt from the deceaſe of the plaintiff's fa- 


ther and mother thereout, diſcounting what 
was due on the e made prior to the 
ſettlement. 


And if it doth not appear, upon ts face 
of ſuch ſettlement, whether it be voluntary, 


or on articles before marriage, and, in con- 


ſequence, whether to be conſidered as bind- 


Ing againſt creditors or not, that will not 
alter the caſe ; for the purchaſer, having no? 
tice of the deed, muſt, at his peril, purchaſe, | 


and be bound by the effect of it, 


But, in the laſt BY the bill was diſmiſſed 
as to H and J, who pere made defendants, 


they having pleaded that they were purcha- 


ſers without notice, and the plaintiff not be- 
ing able to prove any notice againſt them, 


tiere being no foundation to preſume know- 


ledge of the ſettlement, C being OF to make 


a good title without 1 i. 


The 


Ferrer .. 
Cherry et a7, 
2 . *.. 
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 Maorrett vv. 
Paſke, 
2 Atk. 54. 
Vid. 1 Alk. 
. 


ſtrict, that, although there be no poſitive 
notice contained in a deed, yet if there be 
words therein, from which the exiſtence of 


"Cw 3 
The adherence to this rule of equity is ſo 


a prior incumbrance mult neceſſarily be im. 
plied, it will be fofficiend; to charge a pur- 
chaſer, 


Thus where a ee by judgment, in 
15698, for 600 J. came to an account with 
the conuſor in the year 1707, and ſettled 
the remainder due upon the judgment at 


4201. and took a mortgage in fee for that 
ſum, as a collateral ſecurity to the judg- 


ment; and one S, an attorney, in 1716, took 
an affignment of this mortgage, in which 
there was a recital, that 90 l. of rhe confide- 1 
ration of the aſig ronment, was then the full 
worth of the eftate. & was likewiſe in poſſcl 7 
ſion of another mortgage made in 1688, upon 
the ſame eſtate, as was ſubject to the Judg— 
ment in 1698, and the mortgage in 1707. 


It was reſolved § ſhould not be allowed to 


| rack the two mortgages together, ſo as to de- 


feat intermediate incumbrances between the 


years 1688 and 1698; and yet the mort- 


ge in 1707 ſhouid have relation back to 


the judgment 1 in 1698, and by conſolidating 
them together, ſhould entitle & to receive 


the lum due pon that judgment, prior [9 
| | c1ed1c07s 


( 475 ) 
creditors after the year 1698; but, as to 


1707, it ſhould be paid only in priority to 
of which decifion was, that the words in 
in 1716, viz. © that 90 J. the conſideration 


I7 


that time,” naturally implied, that there were 


intention; for, at the time he took che aſ- 


| ey words of the recital. | 


'% 8 7 0 . 0a of e free · 
hold eſtates, had ſettled the ſame to certain 
uſes, and being poſſeſſed of a prebendary 


held at the time of making his will, after 


and 


creditors ſubſequent to 1707. One ground' 


the recital of the aſſignment of the mortgage 


charging the ſame, together with other free- 
hold eſtates, with an annuity, deviſed it to 
the ſame uſes, intents, and purpoſes, as were 
declared in the ſettlement of the freehold 
eſtates firſt mentioned. Then the teſtator 
died. The leaſehold eſtate was ſcveral times 
renewed by the ſeveral perlogs in poſſeſſion, 


money reported due ſince the mortgage in 


money, was the full worth of the eſtate 4 


intermediate incumbrances, and therefore, 
to give § the advantage of tacking both 
mortgages, would be contrary to his own 


fgnment of this puiſue incumbrance, he muſt 
know the eſtate was worth no more from the 


Copoin _— 
Fernyhough, 


Bro. Rep, 
Chan. 291. 


leaſe for twenty-one years, which was uſually | 
renewed every ſeven years, and which he 
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and in one of the renewals, the then leſſee 
was ſtiled deviſee of 7 C. Afterwards there 


were ſeveral other renewals. Then the eſtate 


was mortgaged by one of the claimants, 
under the ſettlement and will as his own 


property. And the queſtion was, whether 


the mortgagee, who had no other notice of 
any defect in his title except that the leaſe, 
which was aſſigned to him, recited among 
the conſiderations, the ſurrender of the for- 
- mer leaſe, which recited the ſurrender of the 
other, in which the leſſee for the time being 
was tiled deviſee of J C, had ſuch notice 


5 thereby, as would render the eſtates in his 
hands liable to the truſts of the ſettlement. 


And it was held that the mortgagee was 


- affected with notice of the ſettlement, and 


that he muſt convey the eſtate according to 


dhe uſes, He. limited and declared therein, | 


prior incumbrance 1 is recited, being in the 


But a ſuſpicion from deeds, in which 2 


5 hands of a family, is not ſufficient evidence 


of notice to affect them, if they claim under 
a ſettlement, which might be made by an 
apparent owner, without looking into the 
| deeds; for in ſuch caſe ſomething farther | 


muſt be ſhewn. 


rnitseld » 
Pauſſet, 


x Vez. 387. 


. and the father ſettled an eſtate on him- 


So, where en were father, mother, and * 


ſelf 


PX 


(47 Y 
{elf for life, then to his wife for her jointure, 
and on her death, to the ſons of the mar- 


riage ; under which ſettlement, the wife and 
ſon inſiſted on being purchaſers for a va- 


luable conſideration, without notice. No- 


tice of a prior charge was proved againſt 
the father, by recitals on his own convey- 


- ances, and in part by his own admiſſion; 


but, as to the wife and ſon, there was no 


proof, but from theſe deeds being in the 


hands of the family, which was held not ſuf- 
ficient to affect them with notice; becauſe 


ſuch ſettlement might have been made by 


an apparent owner without the deeds having 5 


been looked! into. 


And whatever 1 is ſufficient to pur the party 
8 charged with notice upon an enquiry, 
good notice in equity: thus, where Ane 


Smith 2. 


Low, 


15 x Atk. 490. 


entitled to an eſtate, found a perſon in poſ- 


ſeſſion thereof then, and received rent of 


him for ten years after they came of age, 
that was held to be a ſufficient notice of a 


leaſe made by their guardians, and a ground 
from whence to conclude that they had 


ratified it; for, finding a perſon upon their 
eſtate, was ſufficient to put them upon en- 


quiry. 3 


py 3 a defendant claims day a  Kelfil e. 


where 


Bennet, 
3 made by a remainder man, 1 Atk, 523. 
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can) 
where there is an eſtate tail prior to the 
eſtate of him under whom he purchaſed, i: 
is incumbent on him to ſee if that eſtate be 
ſpent; for, if it be not, he will be conſidered 
as having notice thereof. And it will 
not be a ſufficient denial for the purchaſer 
to plead, that at the time of the purchaſe, 
the vendor made affidavit that tenant in 
tail was dead without iſſue, and therefore 
that he is a purchaſer without notice; for, 
this is a denial only of the knowledge of 
there being a tenant in , not of knowledge 
of his title; which a purchaſer is bound to 
take notice of. 


don e. Bug if) from recital; a title to lands be 
0m . deduced by the firſt vendor, that will not be 
ſufficient, if ſuch eſtate be not paid for, to 

affect a ſubſequent. purchaſer for a valuable 


_ conſideration with notice thereof; for that 


9 
— 


— = 
arte 
— 1 a RT 5 


a "af 


| does not ſhew that it was not paid for, or 
4 lead to an | enquiry whether it was paid for 
i „„ 1 HER. 

9 „ | 

9 1 Vez. 486. nf a deed; or other paper Wi is deemed 


* XL 
* 3 — 


conſtructive notice of a prior incumbrance; | 
be found in the cuſtody of any one, it will 
be no objection to the charge of notice, that 
it does not appear when it came there; for + 


ifa perſon mit, or a deed be proved 0 
483 be 


( 479 ) 


be in his cuſtody, whether as repreſentative 


of another or otherwiſe, it will be incum- 
bent upon him to ſhew when it came there, 
for it is impoſſible for the other ſide to 
ſhew it. 

[| 


And the fact of preſumptivenotice, fou nded 


upon the party having had a deed, whereby 


a title in another, elder than his own, 18 
created, in his poſſeſſion, may be controled, 
by ſhewing that although the party had no- 
tice of the deed, yet he was not aware of its 


effect, but was induced, upon inveſtigation of 


lawyers, to draw a different concluſion on 


the effect of the inſtrument from that which 


in reality it „Feed. 


Thus where tenant for life, 8 to 
his firſt ſon, mortgaged for 1 500 J. and the 
deed of ſettlement was produced and ſeen by 


the purchaſer, who lent the money notwith- 


ſtanding; being adviſed that. the tenant for 


life, not having then any ſon born, 


Brampton v. 
Barker, 


2 Vern 159, 
1 E. Ca. Abr. 


3325 Zo 


could deſtroy the contingent remainders, 


though, i in truth, there was a ſon born five . 
days before the lending of the money, yet 


the mortgagee having had no notice thereof, 


and having got the deed of ſettlement, the 


Court would not relieve againſt. him by 


compelling him to produce it. 
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x Vez. 69. 


( 480 ) 


Merry v. Notice to a man's ſcrivener, attorney, 


Abney, 


x Ch. Ca. 38. agent or counſel, is ſufficient notice to the 


2 Ves. 47. party himſelf. „ 

10 5 ＋ 110. Aſbley v. Bailie, 2 Vez. 368. Hothwall . Abney, 
elſon Rep. 5 | 

39 


| Maddox v. And therefore, where M ſuffered a reco- 


Maddox, 
x Vez. 61. very of an eſtate in A, and then ſettled 


all his lands in A upon his family ; after- 
' wards a tenement in A, of which he had 
the reverſion after an eſtate for life, deſcend- 
ing to him in tail by the death of the tenant 


for life, he ſuffered a recovery of 1 it, and 
- deviſed it to his younger ſon in fee. Then 
AM mortgaged it, together with 200“. that 
he had a power to charge on the ſettled eſtate, 


for ſecuring 200 J. which he borrowed, 


and then he died. The mortgagee applied 
to the elder fon for the money, who at 
firſt diſputed the payment, but afterwards 
ſubmitted thereto, upon the mortgagec's 
aſſigning to him the tenement ſo charged 
that he might ſtand in the mortgagee's 
place; to which the mortgagee agreed, 
upon his covenanting to indemnify him for 


making this aſſignment, he having heard of 
the younger ſon's title. The eldeſt ſon then 


mortgaged the tenement to B, who had 


advanced the money to pay off the former | 


mortgage. It was ſworn, that B's agent 


was preſent at the execution of the aſſignment 


. 


2 05 when 


nnn 


ta) 


when the indemnity was inſiſted pon; Ve 


and the agent depoſed, that the deeds 
were laid before tonnſel, who made ob- 


jectiens about the plaintiff's title. The 


aſſignment itſelf was ſtrong evidence of no- 


tice, for it had not the face of an aſſignment 


'toa perſon having the equity of redemption, 


but was made ſubject to the equity of re- 
demption; and was plainly meant to keep 


the mortgage on foot, if any other perſon 


had the equity of redemption, as the cove- 


nant to indemnify alſo ſuppoſed. One 
queſtion was, whether the laſt mortgagee 


had not notice of the youngeſt ſon's title? 
And the Court held, here was ſuch evidence 
of general notice, either to the party himſelf, 
or to his agent, to take care, as made it ne- 
ceſſary for him to enquire into the title, 
which not having done, he muſt take the 


] conſequence. | 


© ti where E mertgüged his manor of B Brotherton v 
to M, and his heirs, for ſecuring 3000 J.; : Vern. 574. : 


W afterwards G, the father of the plaintiff B, 


lent E 2800 J. and, by deed, reciting M's 
W mortgage, he delared, that after the 3000 J. 
and intereſt paid, the eſtate ſhould ſtand 
| charged, ard be a ſecurity for G's money. 
Mas uo party to this deed. Afterwards H, 
one of the defendants, lent E 4001. and 
al Vor. I. . 3 ob- 


a Vet. 4855 


att et al. 


0 402 9 


et RI che | 


9 Ack. 37. 


one perſon be agent for both parties, nor! 


M was paid, the eſtate ſhould, in the next 
place, ſtand charged with the 4007. and in 
like manner for C, and ſeveral other de- 


fendants. All the ſecurities were tranſacted 


at the ſhop of J and 2, ſcriveners, who 
were witneſſes, engroſſed the writings, and 


were in the nature of ayents to all the ſeveral 


lenders, The queſtion was, whether B 
| ſhould be paid next after M, or whether 


and the others ſhould be preferred, becauſe 


they had got a declaration both from E and 
M, who, by. that means, became a truſtee 


for them, after his. own, money paid ? And 
it was decreed, that B ſhould be paid next 


to M, and fo on, as the mortgagees ſtood in 
order of time; for notice to the agent was 
good notice to the party, and conſequent], 
thoſe that lent laſt, muſt come laſt, 2 
notice of what was before lent. N 


And 3 a country 3 acts by 
an agent in cauſes in London, yet he will be 


be conſidered as the ſolicitor for his clients, 


though he reſides in the country, and what i 


; known to him; will be conſtructive notice to 
; them. 0 | 


| And the faw will be the ſame, though 


1 


£43) 

it material, on whoſe recommendatioſ or 
advice the agent was employed. For, where 
a woman pleaded that the agent, who made 
her marriage ſettlement, was not employed 
for her but as' an attorney for her intended 


the articles, ſhe having a confidence in him 


proof of. notice to her agent, although per- 


agent would not affe& her ; but it was held, 


W whoſe recommendation or advice, it being 


Ti I 2. mon, 


with notice to him, it being the ſame to a 
perſon wei an equity. 


huſband, admitting that he might prepare 
from her huſband's recommendation; ſo 
that her general denial was to be taken with 


this admiſſion, which left it open to the 


ſonal notice was denied; it was objected, 
that notice to her huſband's attorney Or 


112 The 


Le Neve Us 
Le Neve; 
1 Vez. 


that ſhe had ſufficiently admitted that he 
was agent or attorney for her, by her con- 

ſenting to his preparing articles, from a con- 
fddence in her huſband; and that it was no 
matter what ground ſhe went upon, or upon 


che ſame ching to the plaintiffs; for it would 
be very inconvenient and miſchievous to 
nuke into conſideration from whence an 
agency aroſe. Nor was it material, that the 
buſband alſo employed him, there being 
W {cveral caſes where, in marriage ſettlements, 
W te ſame counſel or attorney was employed 
en both ſides, who would be both affected 
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. 
The ſame principle was laid down by Lord 
Nortbington in the caſe er pee re Cox, 
and ers. 


Heldon v. In this caſe A and B were PRO by 
| jr gol at of parliament, to purchaſe eſtates in 
£24) ef Dem. à certain diſtrict to enable them to build a 
3 3 al.” ſquare, C (who was a bartiſter at law, and 
Mich. Term, who appeared to have taken the management 
5 85 39. of the affair upon himſelf) purchaſed a 
parcel of ground held on a church leaſe, and 
borrowed 35007, of D, and gave him a 
declaration of truſt of the leaſehold eſtates as 
a ſecvrity, and delivered him the renewed 
leaſes: C afterwards built ſeveral houſes, 
ſome of which were erected upon the ground 
on which D had his ſecurity, and then C 
granted a leaſe of theſe houſes to H, reſerving 
:-""M ground rent ; which was done for the pur- 
pole of eſtabliſhing a rent; and H declared 
himſelf in writing to be only a truſtee for C. 
. Afterwards I aſſigned ſome of the houſes in 
D's ſecurity to M, for ſecuring a ſum of 
money by him lent, and then he aſſigned all 
the houſes to E likewiſe, for ſecuring a farther 
loan, Neither M nor E had actual perſonal 
notice of the mortgage to D, nor of each 
other's mortgage; but both M and E em- 
ployed C as their council and agent in theſe 


tranſactions, and nobedy elſe, On 2 bill 
5 filed 


( 4s ) 


filed by D for a ſale of the eſtates, and to be 
paid his mortgage money In the firſt place, 
one queſtion was, whether M and E were to 
be affected by the notice to C, their agent, of 
D's ſecurity; et per Curiam, it is a fixed 
and ſettled point, that notice to the agent is 
notice to the principal. C's acting in dif- 
ferent capacities makes no difference. It js 
the ſame as they had been in different per- 


If one purchaſes in the name of another 


_ perſon, without any authority from him ſo 
to do, and he not having notice of this 


intention ; yet, if he afterwards agrees to "Its 


be makes the former his ab initio, 


5 r G, in Gag lent 1 2001. 


| upon a ſurrender of copyhold lands, but 


neglected to get the ſurrender preſented at 
the next court day as he ought to have 
done, for want of which the ſurrender was 
void, according to the cuſtom of the manor. 


In 1703, B agreed with J/ to purchaſe 
the mortgaged premiſes for 400 J. and took 
a ſurrender in the name of M, who after- 
wards conſented to become the purchaſer, 


and paid the money. It was proved, that B, 


whilſt he was treating with , had notice of | 
the former incumbrance, and therefore de- 


Ii 3 5 clined 


Jennlngs 66 | 
Moore et aff. 

2 Vern. 6% 
Se. Brows's 
Parl. Ca. 244. 
et vid. Mer- 

ry v. Abney, 

I Ch. Ca. 28. 


bid. 


(46) 


clined to purchaſe in his -own name, and 


took the ſurrender in the name of M, and 


procured him to become a purchaſer, that 
B might be paid a debt, which / owed 
any out of the r aa 


«<4 


On a bill fled by ä r executor of 6, M 


_ pleaded himſelf to be a purchaſer vithout 


notice of the plaintiff's demand; and that 
his ſurrender was preſented, and he admit- 


ted tenant, without notice of G's ſurrender, | 


| which wes kept in his pocket, and not pre- 
ſented till long after his purchaſe, ſurrender, 


admittance, and payment of his conſidera- 


tion-money. But it was adjudgea at the 


I Rolls, that notice to B was ſufficient to 
. affect V; for, thourh he did not employ 


to purchaſe for him, or knew any thing 


1 it until after B had agreed and ken f 
the ſurrender in his name, yet he, by ap- 


proving of it afterwards, had made B his 
agent ab mitio ; ; and M was decreed to pay 


the 40017. and intereſt, or to ſurrender to 


5 the executor of G. 


Caſe of 1 | 


Tal conbridge, 


cited 2 Vez. 


369. Ibid. 


| 70. Se. N 
. Worlley v. 


But, examining a title in one tranſaction, f 
in the, ordinary courſe of buſineſs, which 


| cannot be ſuppoſed | to make any impreſſion, 
itzgid. air. as to any future event, will not operate as 


cConſtr uctive notice to an agent in general, 2 


( 47 ) 


or counſel, or attorney, to affect his Client Far! of dove 
on a ſubſequent tranſaQion, and in another ; Atk, 39%. 
buſineſs at a diſtant period; for, an agent 
or counſel cannot be ſuppoſed to remember 
every particular circumſtance, contained in 


deeds or papers that come under his peruſal, 


And Lord Hardwicke, in the caſe of War- 
wick and Warwick, expreſſed his approba- 
tion of the rule laid down in the caſe of _ , 
Fitzgerald and Falconbridge, above-mentioned, Ws 5 
that notice ſhould be in the ſame tranſaction, 3 Atk. 294. 
and his Lordſhip ſaid, that it ſhould be ad. 
hered to, otherwiſe it would make purcha- 
ſers and mortgagees titles depend altogether 
on the memory of their counſellors and agents, 
and oblige them to apply to perſons of leſs 
e minence as counſel, as not being ſo likely to i 
po notice of former tranſactions. And in 
the principal caſe, it was held that notice, . 
ariſing from a caſe (ſtated by one who was 
an agent for both parties in a ſubſequent 1 5 
mortgage) ſtated in order to do ſomething 
towards ſuffering a coinmon recovery, a year 

and fix months before the party was to be 
affected with this notice, was not ſufficient 

to affect a purchaſer. However, there were 
other circumſtances i in the caſe favourable * 
the e purchaſer, 3 £ 


"T1486 But 


Steed v. 
Whitaker, 


(KK) 
So where lands were ſettled by F, on his 


Bunard, 220. Marriage in 1734, which he mortgaged among 


others in 1736, to V, who had no notice of 


the ſettlement, and R was employed as agent 
in making both the ſettlernent and the mort- 


gage; one queſtion was, whether V ſhould 
be conſidered as having notice of the ſettle- 
ment, R having acted as agent on both oc- 


caſions? And the Court held, that affecting 


a perſon with notice of the title of another, 
by reaſon of his agent's having notice of it, 


had not been carried ſo far, as to affect the 
principal, unleſs where the agent had it, at 
the time of his tranſaction with him; and ; 
that, as the notice which the attorney had of 


the ſettlement, in this caſe, was two years 


Sd. 3 
Per 77.8 


before the mortgage, che \Morigagee could 
55 be e by.1 it. 


It 13 not 3 ſextled, whether, where - 


one employs an attorney or counſel, and, 
for want of diſpatch, takes the matter after- 


woarqds out of his hands, and gives it to an- 


pu, the client ſhould be bound; for the firſt 


other agent to finiſh, and the firſt agent 
acknowledges notice, but no proof of notice 


of a prior incumbrance can be had againſt 


the ſubſequent agent, notice to the firſt agent i 
9 ſhall bind the party himſelk. 


"Ae it 3 r that, in the 436 


agent 


( 49 ) 
agent is ſtated to have entered upon the 
buſineſs, the laſt agent to have finiſhed it; 
and the law preſumes, that whatever is 
known to the agent is likewiſe known to the 
principal; Garefore, as the client muſt be 
conſidered, in law, as taking the buſineſs out 

of the hands of the former agent, with all the 
information the former agent had thereupon, 
the client muſt conſequently be conſidered, 
either as having loſt that knowledge on the 
transfer to the laſt agent, which would be 
abſurd, or, as delivering the matter over to 
him ſubject thereto; any other conſtruction 
would open a door to great fraud between a 
firſt agent and his client; for then the latter, 
on diſcovery that the former had notice, 
might remove any impediment ariſing from 
notice to his firſt agent, by taking the buſi- 
neſs out of his hands, and giving it to a 
new agent. 


Deb the ws ee be more doubtful, if 
_ the firſt agent, by any accident, had given 
up the buſineſs, without entering thereupon ; 

for it would be carrying this doctrine of 
notice very far indeed, to ſay, that the mere 

5 depoſiting the papers in an agent's hands, 
uith a view to employ him, and taking them 


away before inſpected, ſhould be notice to 5 


the client of a fact, of which the agent, had 
e be 


. 
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Styles 449. 
cant ra 10 


Mod. 41. 


ad. 16 Mod. 
41. 


6 » 


he inſpected them, would have found waer 
; IR notice, Sen N 


And FRY counſel, &c. eres for 
one of the parties may, if he pleaſes, demur 


to being examined as a witneſs, yet, if he 


conſents, the court will not refuſe reading 


his depoſition, for the right to _ of his 
privilege, not t that of his client. 


3 iii of xii a deed is not fuch 
an act, of which an attorney may refuſe to 


give evidence; for a thing of ſuch a nature 


as the time of executing a deed, could not be 


called the ſecret of a client; for that ! u 


thing, of which he may come to the know- 
ledge without his client's acquainting him 


 _ therewith, and is of that nature, that an at- 


| Arnot v. 
Bifeoe, 


torney concerned, or any body elſe may in- 
form the Court of it. 


' Neicher can an attorney ſcreen himſelf 


under this rule, if he does not diſcloſe to the 
purchaſer of an eſtate, whether abſolutely or 
by way of mortgage, any incumbrance therein 
with which he is acquainted ; for it is 2 


e principle of equity, that in tranſacting a 


purchaſe or bargain, wherever the buyer is 
drawn in by miſrepreſentation or conceal- 
ment of a material fact or circumſtance, ſo 


a8 


as to be injured thereby, and that done with 
intention and fraud, he is entitled to ſatis- 


ble to all perſons having an intereſt in the 


agent, attorney, or ſolicitor of the buyer, 
having a truſt and duty with his principal, 
who is alſo liable to make ſatisfaction, if 
participant in the ti anſaction. Therefore if 
the attorney of the vendor of an eſtate, ac- 
quainted that there are incumbrances there- 
on, treats for his client in the ſale thereof, 


contractor, knowing him a ftranger thereto, 
and repreſents it ſo as to induce the buyer to 


5 againſt him in a court of equity. And it is 


diſtingniſhed from that of diſcloſing the gene- 
ral circumſtances of a client, with the know- 


kdge of which an agent is ruſted, of which | 
it would not rs Proper to give notice. 


counſel is called upon to give evidence, be 


ed, 


faction. And this rule is not only applica- 


without diſcloſing them to the purchaſer or 


And if the ee; of 155 of which 2 


made to him before ſuch time as he is retain- 


thing contracted about, but alſo to the 


truſt his money thereupon, a remedy lies 


| neceffary that courts of equity ſhould adhere | 
to this principle, to preſerve i integrity and fair 
dealing between man and man, moſt tranſ- 
ations being by the intervention of an attor- 
ney or ſolicitor. This caſe therefore is 


Cuts V. | Picks 
ering, 
I Vent, 197 


( 492 ) 
B he 1s not entitled. to. this , but 
may be ſworn. 


vu Whalley Ifone take a mortgage by aſſignment from 

e, a mortgagee, affected with notice of an out- 
1 Vern. 484. ſtanding title, he will take ſubje& to that 

title; for his aſſignor cannot transfer to him 


a better right than he has himſelf. 


And if ach original mini, in a bill 
ei filed by the perſon ſetting up an eigne title 
= aäêẽggainſt the mortgagee and his aſſignee, and 
{of e praying to be let into poſſeſſion, charging 

e notice, confeſs by his anſwer, that he had 
notice before the lending of the money; 
| that confeſſion of notice will bind his afſignee; | 
| for though the mortgagee's anſwer cannot be 

read againſt the aſſignee as evidence, yer he 
muſt ſtand in his aſſignor's place, and then his 
afſignor' $ confeſſion of notice will bind him. 


Therefore, ifa an eftare be ſettled v upon truſt 

«197 for raiſing a ſpecific ſum, and afterwards a 
mortgage be made thereof to a mortgagee, 
vith notice of that truſt, and then a ſubſequent 
mortgage be made to one who hath notice of 
the prior mortgage, but not of the antecedent 
truſt of which the firſt mortgagee had notice, 
yet the laſt mortgagee muſt take ſubject to that 
demand; for he, baying notice of the fu 
mortgage 


( 493 ) a 
mortgage which is prior to his, but poſterfor 
to the truſt, muſt conſequently take, ſubject 


to the firſt mortgage; and being ſubject to 
that, muſt be ſubjeCt to every thing hat was 
ſubje& to. This may be proved, by con- 
| fidering the right and order of redemption in 
the Court; as for example, the ceſtui que truſt 
of the truſt-eſtate, having a prior incum- 
brance, may compel the firſt mortgagee to 
redeem him, which if done, the former will 
| have a right in both capacities to compel the 
laſt mortgagee, or thoſe claiming the benefit 
of that mortgage, to redeem him as to both; 
for a court of equity will not take from the 
meſne mortgagee the legal eſtate, which he 
will have got from the Tie," unleſs his 
5 demand be egg beck 


Pede of an act of nter will not 
be preſumed againſt a puiſne mortgagee, who 
lends his money after the act of bankruptcy 

committed, to take from him the benefit of 
an eigne incumbrance purchaſed in; for 
though, at law, the aſſignment to the 


aſſignees hath relation bac to the time of the 


act of bankruptcy committed, and the con- 
ſtruction of ſtatutes be the ſame in equity as 
at law, yet it would be too hard to extend a 
penal law, in a court of equity, to the pre- 
judice of the mortgagee. Beſides, where a 


ſtatute 
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Collett v. 

Dorſels e: 

| Ward 
C. temp. 

Talbot, 65 ' 


Rp ( 496 ) 
ſtatute is to be carried into execution, in 
equity, the rule, that a purchaſer for a valuable 


conſideration without notice ſhall not bedepriy. 
ed of any advantage, which- will enable him 


to defend himſelf, will be applied, as well 
in caſes ariſing under an act of parliament, 
as in thoſe Om at common law. 


Thus, where T 13 kk 8 


of ſome parts of his eſtate, theſe mortgages 


afterwards by meſne aſſignment became veſt- 


ed in V, and carried with them the legal 
eſtate. 7 then became a bankrupt, but, 
before the aſſignment of 7's effects to the 
aſſignees, M obtained a releaſe of the equity 
ol redemption from T, for a valuable conſi- 
deration; on a ſuit brought by the aſſignees 3 
againſt , to ſet aſide theſe conveyances, it 
was held, that a purchaſer for a valuable 


conſideration without notice of the bank- 


Wer e 
Bodington, 


& Vern. 599. 
Sup. 204. 


ruptcey, could not be relieved e within 1 
21 Jac. b 5. 


— 


And, if the ee hath a better tile 


or right to the legal eſtate, although it be 
not conveyed to him, yet he may protect 


himſelf thereby, from an act of n 


1 3 H. 2. on 7 iſt, 1710, was 


arreſted at the ſuit of one S, for a al debt 
ol 


| 


( 495 ) 


* 


of 1901. ſecured: by bond; he, for delay, 
pleaded it was for money won at play, and 
held out the plaintiff above ſix months, 


which, although he afterwards paid the 


debt and many thouſand pounds to others, 


and appeared publicly on the exchange, 
was adjudged an act of bankruptcy by the 


' ſtatute of Jac. 1. Afterwards, in 1717, H B, 
on the marriage of the defendant, his ſon, 


made a ſettlement, by which, after reciting, 


that he had on his own marriage ſettled - 


land, on truſtees, in truſt, to ſecure 2000. 
to his wife if ſhe ſurvived; H B, with the 


privity of the: truſtees, who were parties 10 it, 


aſſigned all his eſtate, right, title, and in- 


tereſt to the wiſe's relation. for the benefit of 
II B for life, and of his wife for life, &c. 
The plaintiff uvas the aſſignee under a 
ſtatute of bankruptcy, taken out againſt B, 
ſubſequent to the ſettlement. The queſtion 
| was, whether a court of equity would decree 


the truſtees of the firſt ſettlement, to aſſion 
the term to the plaintiff, or ſuffer it to reſt 
in them, to pſec the ſettlement. 


For the defendants it was inſiſted, that 
they being purchaſers without notice of the 


bankruptey, equity ought not to impeach _ 
their title, if they could defend themſelves 
at law; and that, although they had not the 


4 -- = 


(43S ) 


legal eftate in thern, yet the truſtees of the 


firſt ſettlement, in whom the legal eſtate 
was, being parties to the laſt ſettlement, 


were become their truſtees. And it was ſo 


held by the Chancellor, who ſaid, he took 


It to be the rule in equity, that where a man 
was a purchaſer without notice, he ſhould 


not be annoyed in equity, not only where he 


had a prior legal eſtate, but where he had a 


better title, or right, to call for the lega] 
eſtate hiker another; and therefore ine 


2 the bill. 


1 mortgagee may tack a puiſne to an eigne 


incumbrance, notwithſtanding an interme- 
diate judgment at law; for- though of re- 
cord, it will not affect him, without he be 


proved to have had vos notice © thereof, | 
30 before he lent his e 5 


Churchill v. 
Grove, 


Sc. Nelſon, 
89. Et vid. 
| Greſwold Vs 
Þ Tartham, 


| "#68; Ca. 170. 


Thus where the puintiff, having a judg- 


x Ca. Ch, , ment and a mortgage, exhibited his bill 


againſt the mortgagor, and conuſee of a 


ſtatute by the mortgagor, to have a diſco- 


very of what was due on the ſtatute, that 


being precedent to the plaintiff's ſecurities, 
and, upon payment, to have the ſame ſet 
aſide; the conuſee pleaded, that, after the 
extent, the accounts had been ſtated between 
712 0 and the conuſor, and an abſolute 
5 conveyance 


(497). 
conveyance of part of the extended lands had 


| been made to him in conſideration of his re- 
aſſigning the remainder to the conuſor; and 


that ſo he 05 a purchaſer for a valuable 


is was :nfſted, on behalf of the plaintiff, 
that his judgment being of record, the de- 
fendant was bound to take notice thereof, at 
bis peril," and that, in this caſe, the defend- 


ant ought not to protect his pretended ſub- Ca 


ſequent purchaſe by his precedent ſtatute, but 


notice of the — 


Churchill », 
Grove, 1 C4, 
Ch. 35. Sc. 
Nelſon, 89. 

Et vid. Grefs 
wold v. Mar- 
ſham, 2 Ch. 
2. 170% 


that he ought, upon payment of the ſtatute, 


to yield — to the — 


Ti tone ly oppoſed by the did 


ant's counſel, who argued, that though judg- . 


_— 


ments were of record, and a purchaſer was 
bound to take notice of them at law, yet, 
in equity, where the conuſee of a judgment 


comes to be helped to extend his judgment 
againſt a purchaſer, he muſt prove expreſs 


notice of the judgment in the purchaſer, ct 
elle ſhall never be relieved againſt him; ard 


upon this e * yon was allowed. 


1 a the Jaſt caſe, the term, 19 1 


notice, muſt be underſtood, as uſed in op- 


| Polition to conſtroctive notice, ariſing from 
Vol. I, ESPN © K * the 
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the at behig of cord for I apprehend, 
what ſhall, or ſhall not, be conſidered as evi- 
dience of notice of a judgment, independent 
bf the record, is open to the opinion of the 
Court, and reſts, eitheꝶ it poſitive proof of 

the expreſs fact of notice, or in implication 
from other facts proved, irreconcileable with 

- wang of notice of the exiſtence of the fact, 
notice of which is charged. And, conſe- 
quently, that if there be any circumſtances in 
tte caſe, from whence it may reaſdnably be 
=  Cconcludetl that the puiſne incumbrancer had 
A notice of a judgment ſtanding out at the 
_ =» y time of advancing his firſt money, the Court 
will not ſuffer him to protect himſelf by get- 

ting in prior charge on the land, although I 

no * notice be proven: * 

2 Atk. 392. Wy derte made in a Court of equity is not 

oe implied: notice to a purchaſer of the mat- 

der determined, after the cauſe:3 18 ended. 


wy 17 chere de gent mortgages of thats 1 : 
ing in a regiſtered county, each of them be- 
ing regiſtered in their proper order, and a- 
terwards the mortgagee eigne, having the le- 

gal eſtate, advances a farther ſum of money 
to the mortgagor, the regiſtry of the inter- 
mediate incumbrances will not be conftruc- 
tive notice of them to > him, to take from 
km 
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6} of 3 499 - Þ» 
king the benefit of W himſelf * e 


This; 3 A lent money on lands, the ford v. 
mortgage being duly regiſtered, and after- ES Ef 
wards B lent money on mortgage on the 616. 12. 
4 ſame ſecurity, and his mortgage was alſo re- 

giſtered, and then A advanced a farther ſum 

on the ſame lands without notice of the ſe- 

cond mortgage ; it was held, by Lord Chan- 

cellor King, that the regiſtering of the ſecond 

mortgage was not conſtructive notice to the 

firſt mortgagee before his advancement of 

the latter ſums; for though the ſtatute avoid- 

ed deeds not regiſtered, as againſt purchaſers 

yet it gave no greater efficacy to deeds that 

were e than . had before. VIE 


& 


. in a attend cubs; 8 W ie wette 
Yoo!. on a mortgage in Yorkſhire, and regiſ- Hudſon et a”. 
tered it; afterwards K lent a ſum of money, ; > 4g Abr. 
and took a judgment for it, which was alſo 

regiſtered; then V advanced a farther ſum, 
but without any expreſs notice of the judg- 
ment; it was argued, on a bill brought by 
to forecloſe, that K ought to redeem, on 
paying the firſt mortgage; for that, wbere 


ſuch regiſters prevailed, every incumbrancer 


mould be ſatisfied according to the priority 


of his regiſter ; and that the regiſtering K's 
K Kk 2 Judge 


— — — 2 


4 


actual notice upon him, effectuall ſecured 
himſelf againſt any farther loan; KY 

| fore: this caſe falls within the common rule, 

that where, of two perſons equally innocent, 

or equally blameable, one muſt ſuffer, the 


(50. ) 


judgment was conſtructive notice to / ſut- 


ficient to deprive him of the common bene- 
fit of a Court of Equity, whereby a firſt 


4 mbrtgagee, without notice, was to hold till 
all ſubſequent incumbrances due to him were 
diſcharged. But it was reſolved, that theſe 
ſtatutes avoided only prior charges not re- 


giſtered, but did not give ſubſequent convey- 
ances, regiſtered, any farther force againſt 


prior conveyances regiſtered, than they had 

before; and that to have affected V, K ought 
to have given him notice when he advanced 
his money; for, though might have 


ſearched the regiſter, we he was not bound 


; | is e 


1 
This conſtruction of the regiſtering act, 


appears to me conſonant to the general prin- 
ciples of law and equity; for, if the ſecond 

mortgagee had uſed due diligence, he might | 

have informed himſelf by the regiſter, who 


was the prior mortgagee, and by ſerving an 


there- | 


loſs ſhall be left with him on whom it is 


fallen. The ſecond mortgagee having no 
more claim to equity than the firſt, the for- 


mer 


* 
* 
* 
0 


# 
the law gives him, of {ins ton himſelf by 


© = *** 
mer will be left in poſſeſſion of the benefit 


the legal eſtate, . 8 
a | 
But a ſubſequent mortgagee, having no- 


tice of a prior mortgage not regiſtered, will 
not gain a priority by regiſtering, becauſe 
ſuch condu 
| fraudulent, and the party hath that notice 
wich the act of intended he 
ſhould have, dad 


& 1s conſidered, in equity, as 


As, whit N, in 1718, married his firſt 


wife, and, on the marriage, a leaſehold eſtate, 
in the poſſeſſion of his father, was covenant- 
ed, in conſideration of the marriage, and her 
perſonal eſtate, to be ſettled on truſtees, in 
truſt, for M for life, then for his intended 
wife for life, remainder to the iſſue of the 
body of N by. his wife, in ſuch manner as 
pet he, by deed or will, ſhould appoint. The. 


marriage was had, and a ſettlement made, 
InÞurſuance of the articles; the wife had iſ- 


ſue, and died. In 1743, N married a ſecond 


* 


Cowper's | 
** 712. 


* ON 
f 7 


Le Neve *, 


2 Neve, AE 


1 Vez. 64. 
Supra, 274. 
Sc. 3 Atk. 
645, Et vid. 
Cheval v. 
Nichols. 


Strange, 664. 
Et Sheldon, . 

Cox, Amb, 7 5 ? 
ey 624. 9 


wife, but, previous thereto, entered into ar- 


ticles with her truſtees for ſettling the very 


lame eſtate on himſelf for life, then on her : 


for a jointure, ' rEmainder to the iſſue of that 


marriage; and a ſettlement was made pur- 


4 fuant thereto, The eſtate was ſobzect to the 


6 | r* ſtatute 


=. EF. 

ſtatute 7 Queen Anne, cap. 20, which re- 
- +, quires regiſtry. The firſt marriage articles 
3 and ſettlement. were never regiſtered ; the ſe- 
cond were. NV alſo mortgaged this eſtate, 
as abſolu te owner thereol. | 


The bill was brought by the children of 
the firſt marriage, to have the, benefit of the 
ſettlement made on them, and, in order 

thereto, to have the ſubſequent articles and 
ſettlement 1 though regiſtered. 


The ground of this application was, that 
the agent, who made the laſt ſettlement, had 
notice of the firſt. And, notice to the agent 
having been fully made out, the Piepen 
queſtion was, whether it would affect the 
defendant 8 purchaſe, and oblige the Court 
to poſtpone the ſecond articles, and ſettle- 
ment to the firſt, notwithſtanding the regil- 
tering act? „ 


And the Court determined it would; for 

the intent of the act was to ſecure ſubſequent 
purchaſers and mortgagees againſt prior ſe- 
c.ret conveyances, by letting a ſubſequent 
Purchaſer, having regiſtered, prevail againſt 

a prior ſecret Conveyance, of which he had 

no notice; but if he had notice of a prior 

| Conveyance, which was yelled property, that 

A Was 


( $593 ) 
was no ſecret conveyance. Thg ſtatute di 


not ſay, that the ſubſequent purehaſer 8 
not be affected by any equity whatſoever; 


therefore, though the manifeſt operation of 


it was to veſt the legal eſtate according to 
the prior regiſtering, yet it was left open to 
all equity; for there was no danger to the 
ſubſequent purchaſer, who might refuſe, if 
| he had notice of the 7 ie good convey- 
ANCE, 
And this Jofrine was confirmed i in the 
Houſe of Lords, upon an appeal, in the caſe 


 Freland, „ 8 


Recited j in 
laſt caſe. 
1 Vez. 67. 


2 Brown's 
of Lord Forbs v. Deniſton, which aroſe in Parl. Ca. 425. 


bir though apparent fraud, or clear and 
undoubied notice are held to be a proper 


ground of relief in caſes circumſtanced like 
the preceding ones, ſuſpicion of notice, though | 
a ſtrong ſuſpicion, was held by Lord 1 
not to be ſufficient to juſtify the Court of 
Chancery in breaking in upon chis act of par- 
liament. And therefore, where a mortgagee 
of lands in Middleſex, ſwore in his anſwer, 


Hine v. 
Dodd. 
atk. 375 . 


that, to his belief, he did not know of a 
Judgment which had not been regiſtered, un- 
til after his mortgage executed; this was 
contradicted by one witneſs only, who ſwore, 


K k * ee, 


that, on a converſation at which ſhe was pre- 


( 504 ) 


ſent, the magtgagee admitted that it was true 
e he knew of the Judgment, but that he 
knew, at the ſame time, that it was not re- 
giſtered, and what were acts of parliament 
for, unleſs they were effectually obſerved ?” 
Lord Hardwicłe ſaid, that, undoubtedly, this 
was material evidence, but then it was only 
one witneſs againſt the anſwer of the efend- 
ant, and the evidence amounted merely to a 
defendant's conf Non in contradiction to his 
| anſwer, and was contrary to a poſitive act of 
parliament made to prevent any temptation 
to perjury from contrariety of evidence. His 
= Lordſhip, therefore, diſmiſſed the plaintiff” * 


7 bill a as to this pare 1 the calf. 


1 hate not met with any caſe wherein i it 2 


5 hath been determined that a puiſne mort- 


gagee, where there are ſeveral incumbrances 
9 regiſtered, ſhall protect himſelf, hy purchaſing 5 
in an eigne incumbrance, which brings with 

it the legal eſtate ; but that caſe ſeems to "4 
fall within the fame reaſon as the laſt, 


b Iti is evident, from the proneable of hs a -- 
and 3d Ann. c, 4, that the object of the legiſ- 


0 lature, in that ſtatute (which laid the foun- 


dation of the ſubſequent regiſtering acts) 

was to enable mortgagors to give ſuch fatiſ- 

Beer ſecurity to monied men, as would 
inducs | 


"ty. 


induce them to advance their money, on 


landed ſecurity, to perſons in trade, which it 
was thought would tend to the national be- 
nefit. 


The mode adopted by the legiſlature to | 


effect this purpoſe, was, to ſecure them 


| againſt prior 2 by eſtabliſhing a regiſ- 
rances that affected the 


ter, | 
eſtate Inks be le een; and by giving ſecurities 
regiſtered, though poſterior in date, a prio- 


rity : but it was not neceſſary to alter the 


law, as to the priority amongſt incumbrances 
regiſtered ; for, if a mortgagee neglects 


ſearching the regiſtry, he ceaſes to be an ob- 

ject of legal favour ; and, if he ſearches, 
| and, norwithſtanding there be an incum- | 
| brance prior to his, lends his money, he takes 


the equitable eſtate only, with notice, and, 
having voluntarily accepted it, of courſe be- 
comes liable to the incidents and contingen- 


_ cies to which that kind of ſecurity is, in its 


nature, expoled. | 


4 : \ 


The true conſtruction of che a0. therefore 


ſeems to be, that it has left mortgagees, 
whoſe incumbrances are regiſtered, in the 
fame ſituation, as to each other, as they were 
previous to theſe ſtatutes. In which caſe, 
the puiſne mortgagee, having purchaſed in 
the firſt incumbrance, would have been en- 
titled | 
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titled to a priority; he having the beſt title 
in law, and as much N as the meſne 


. 5 


genhouſe v. 


Earle, 
2 Vez. 450. 
Perrat v. 
Ballard, 


2 Ch. Ca. 73. 


redceem ever ſo ſtrongly; hel is not Wed ec to 
ſee the mortgagee's titlle-deeds, becauſe a 
third perſon may find out a flaw in them. 
The rule appears to be the ſame on motion, 

where there is to be a fale to raiſe the wort- 


1 36. 
1 8 27. 


* ns 
5 Ad 353, 4. 


„ 
It is an infallible rule, that a mortgagee | 


may, in a court of equity, protect himſelf 


from diſcovery of his title-deeds if he d nies 
notice. For, if a pMintiff bring s his bi bi 


gage-money ; this is a firſt principle, and not 


to be argued, and depends on the denial of 


Thus, where the plaintiff” $ bill was to ſet i 


5 a conveyance made to the defend- 
ant by #- on the ground that the defendant 


was no real purchaſer, or, if he were, yet, 
before his purchaſe, he had notice that the 
eſtate was ſubject to a truſt for the. plaintiff, 


and that a leaſe in the defendant's cuſtody 
mentioned it; the defendant ſwore himſelf 
a purchaſer without notice of any truſt, and 
that the leaſe mentioned no ſuch truſt. The 


plaintiff replied. The defendant proved his 


purchaſe, and the pleintiff proved no notice 
upon him. But, at the hearing, it was in- 


. Killed, 


t 7) 
ſiſted, chat he ought to produce the 1 75 to 
ſnew there was no mention of the truſt; 
ſides, the anſwer being replied to, it was Fro? 
he was bound to prove it, which he could 


not do, without ſhewing the deed ; for he | 


took upon himſelf to judge what deed 
would amount to notice, and what would | 
not, which he ought not to do. For, it 


plied notice being as ſtrong as expreſs . 
leals m@tioned only the date aud 


_ tice, if the 
| parties of another deed, which mentioned a truſt, 
it was deemed an implied notice, which the 
defendant might not know; and, therefore, 
the Court ought tc to ſee it, that they” might 
judge of 1 it. 7 


» 


— 


But i it was 1 on the part of is „ 


| fendang, that being a purchaſer, by the rule 
of the Court he was not obliged to produce 
this leaſe, or ſhew his title; that this was 
an attempt to alter that rule, by a ſide-wind, 
and that it was as eaſy to ſay in a bill, it was 


in ſome of the deeds, as in any one in parti- 
cular, and then he muſt expoſe them all, 


which would be of dangerous conſequence i to 
ee «+ 


1 


8 $ -,- 
5 i 


It v was replied, that if the deed were not Ibid. 


produced, then, if one had a mortgage with a 
proviſo of redemption, yet if the mortgagee 
a „ 3 
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woas hardy enough to Wear it an abſolute 
_ purchaſe, and the mortgagor had no counter- 
part be muſt loſe his eſtate. % 
= 
hs - ks Maſter of the Rolls thought, that as 
this caſe was, the deed ought to be pro- 
5 duced ; but the Lord Keeper held otherwiſe, 
95 Hing, it was a ſide-wind to make a pur- 
cClhaſer expoſe his title, which his 3 
would not do, unleſs be an 
ſome proof, tending to * the anne, to 
gba i * 


ate, "Ao where, upon a dons for a forecloſure 
ui, the deſendant moved, that the plaintiff 
might lay the deeds before counſel, in order 
to have the mortgage aſſigned to one who Ml | 
would advance the money, it was inſiſted, WM + 
that ſuch an order was never made. And 
ſo it was held; and the Lord Chancellor 
\ accordingly made an order that the plaintiff 
ſhould give the defendant a copy of the 
mortgage «deed, at the defendant's charge, 
but would * 8 8 him to N the 


925 _ title. deeds, 


mw But where the mortgagee conſents to 2 
175 ſale, he thereby ſubmits to do every thing 
Which is neceſſary to a ſale; in ſuch caſe, 
therefore, he will be compelled to produce 


0 509 5 | 
a weng che inſpeRtion of them being. 


in caſe of a decree. of forecloſure niſl, ſeems _— 
to furniſh good reaſon to enlarge the time to 
redeem, if the defendant applies to the Court 


Wee 
4 £ 


on that head. . % 


Upon a fu geeſtion his the e was 


Coußt ordered, that the defendan 
ſhould anſwer what, and how much hey 


TIO of the . at law. 


„ 


1f 4 purchaſes an eſtate, with notice of 1 


an incumbrance, or that it is redeemable, 


and then ſells to B, who has no notice, who 
= | afterwards ſells to C, who has notice; by this 
the notice to A, the firſt purchaſer, will not 
I be revived ; for, if it were fo, an innocent 
J purchaſer, without notice, might be ce 


to keep his eſtate the © could nat Tell, 
would be accountable for all tie Profits 


ts re- 


e apply. 5 » 


titled to the equity of redemption in certain 


* g 4 & ; 
ith : . : 5 


| 


and 


vs this IDS whore 4, —- was en- 


lands, 


* Waste % 


ead, 


made at a pffee greatly under its value, the a Ch. Ca. 157. 
in the ſuit 


provided the plaintiff conſented to take 160 


Forth, 


Prec. Ch. 51. 
Et vid. alſo 
Lowther v. oy 


Carlton, 
Ca. temp. 
Talb. 187. 
Ft wid. 
Brandlyn 
v. Ocd, 


21 Atk. 571. 8 
* 2 * 


ceived ab initio. But the intereſt muſt be 
the fame in every _ or the R 


Lowther #. 


Carlton, 


2 Atk. 139. 
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sweet 1 9 


Southcots,. IE 
2 Bro. * . the defendant, 


| Chan. 66. 


(5103 
kinds, had brought his bill againſt the re- 


Pre of B, 


who s the meſne pur- 
likewiſe againſt C, who was the 


Chaſer ; A had not rlied to the 
pl eh 2 the repreſentatives of B, and the 


queſtion was, whether they ſhould not have 


been brought before the Court as proper 


parties? Et per Lord Hardwicke, Chan. the 

_ repreſentatives of B deny he (B) had any 
notice of 4's title at the time he purchaſed, 

and it is admitted on all hands that 63 WhO 
4 urchaſed of B, had notice of the 25 now, 


mould g0 on with this cauſe, 1 ſhould 


18 deprive C of the benefit he would have from 


the defence whigh 4 4s ſet up by the repreſen- 


| tatives of B. It is like the caſes at law by 
f warranty, &c. where one defendant is allow- 
ed to pray in aid the evidence of another 
EE defendant, who has an intereſt 1 in the thing 
conteſted, if it is of uſe or advantage to him 


in ſtrengthening his own caſe. And for this 
reaſon, his Lordſhip allowed the objection, 
; want of parties in not bringing the 
ſemta * of 8 before che Court. i 


1 where a bill was brought to er 
who was aſſignee of 
a mortgage, had not notice that the original 
mortgagor was s only. teriant t for life, ſtating 
NF dar 


— 


=— 

"+ 8 þ 
. o * „ 

N * .% 


6 {0 Iv? q 

that the title⸗ deed, by which this Feet” 2 4 
was in the defendant's- hands; the defendant q 

- pleaded that he was aſſignee of the mortgage, 404 
* valuable conſideration, and through N 5 | 
many aſſignments from perſons who had no i 
notice. It was argued, that this plea was not 
good; for it ſhould have ſtated, whether the A] 
deſendint perſonally had notice. But the 4 WS 4 
Maſter of the Rolls allowed the plea, | ding * | 
that the plaintiff could not call upon the de- . 
ſendant to ſhew whether he had or had not ” 4 
notice; for whether he had, or had not, was. © l 
immaterial, if thoſe through whom he | 
claimed had not, he having a right to avail. i 
himſelf of tneir being purchaſers without 1 | 
note. 3 2 70 5 7 
Where a mortgagee, | after nick ** a 4 — . | 
ſubſequent mortgage, joined with the mort- Pre. Ch. I 
gagor in ſale of the lands to a ſtranger, it 1 
was reſolved, that the money received, by a 
either, for the purchaſe, ſhould ſink fo much N 
of the mortgage - money. $07 { 
A purchaſer for a valuabl&#el ifferation 'Tonkind +. [ 
ſhall hold, or take place, againſt a prior vol, _ Abr. 1 
luntary ſettlement, though he hath expreſs „ — Ko ; | 
notice thereof, at he time of his purchaſe ; Rep. 280. 1 
ſuch voluntary ſettlement being made void, 6 = ö 
againſt a purchaſer, with or without notice, 14. 65 . [ 
by the 27th Elig. c. 4. 3 

| There- | | 

| 

| 

l 


et, 


tr te 1 tbh. 2 
* , l 
* 4 
; - as PE. ; " - 7k 5 3 + 5 


Dh ifs a man 8 a POP deed, 
and then a mortgage of the ſame lands, the 
firſt deed is fraudulent, Ss 9 che mort- 


fe gagee. 


1 N — 
1 
by 
FH 
' | * wi 
\ 1 
. - 
* 


a But although a conveyance be at firſt 
15 5 Ter. fraudulent, the fraud will be purged, if it 
4 be afterwards conveyed over upon valuable 
Cbngachstion, Jon, fide. 
* # 
r mortgage made by Kin 16 6h, 1 divers S 


Newport's 
8  meſne aſſignments veſted in N; it was 


. objected that it did not appear that any mo- 

: * kinner. | 

423. Et wid. ney was paid upon the original mortgage, 
Shirk v. 


Clark, ;+ ap, and therefore it was fraudulent; and being 
15. Chan. £ fraudulent i in 97 creation, though N paid a 
1 8 va e conſi eration, yet this would not 
| purge the fraud, and make it good againſt 
one, who was a purchaſer bona fide, and for 
a valuable conſideration ſed non alloratur ; for | 
| Hott, Chief Juſt. ſaid, that the firſt: mort- 
gage was good berween the parties, and being 
30s when the firſt mortgagor aſſigns for a 
onſidderation, this was all one as if 
l ortgage had been upon a valuable 
.. Wnſideration for then the ſecond mortgages 
ſtood in the firſt mortgagee's place, and there- 
fore was within the proviſo of the ſtatute 27 
Eli. 6 4, te that no mortgage, Bona fide, 
3 and upon good conſideration, ſhould be 
4 impeached by force of this act, but it 
& ſhould 


7 313 * 


g % ſhould ſtand i in ſuch force as ts the a 
10 made Fo and if this 2 did not extend 
| to the caſe, to what caſe ſhould it extend! * 


And if Rl . conſideration paſſes, the 
| Court i in ſuch caſe will not enquire. 1131diy 
into its adequacy, where the object is a 
family ſettlement, 


AN where the Abi 8 father, Jones v. 
Ma 2h, Nep. 
1 Talb. KEE 


ſome time after marriage, in conſideration of 


an additional portion of 1001. paid by his 
wife's mother (a receipt whereof was in- 


dorſed upon the deed) ſettled an eſtate of 


100 J. per annum upon himſelf for life, re- 

mainder to his firſt and other ſons, Oc. 
and the mother of the defendant's father ; 
having an intereſt in this eſtate, joined with 

him in the conveyance; and the father, thir- _ 
teen years afterwards, | mortgaged this eſtate, 
with the uſual covenants to the plaintiff, and 


died, the plaintiff brought his bill to fore- 
cloſe: And the queſtion was, whethe, the 
ſettlement ſhovid be looked upon gs volun- 


| tary and fraudulent againſt a creditor, who 
lent his Money fo many years after ? Et per 

Curiam. The queſtion is, whether this be a 
voluntary conveyance or not? here is plain 

proof that 100 J. was paid, the receipt being 


indorſed upon che back of the deed for a 
Vor. I. L ] con- 
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eonſideration of 1001, per amum; yet in 
marriage ſettlements, things are not to be 
conſidered fo ftriftly, there being room for 


bounty; and every man ought to provide 


for his wife and family, Beſides in this caſe 
there was an eſtate which moved from the 
deeefendant's father's mother, and ſhe might 
in ſome-reſl; pect be conſidered as a purchaſer | 


of the limitations made to her grand children; 


ſo that it would be very hard to call this 
à fraudulent ſettlement, ſince it was in con- 
| fideration of a marriage had, and of an ad- 
ditional proviſion of 100 l. paid by the wife's 
relations, which could not be called volun- 
tary againſt a creditor, who lent his OM 
_ thirteen years after, 


___ END OF THE FIRST VOLUME, 
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